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BBEJAEHUE

3a OoJjiee 4yeM TBHICSYEIETHUN NEpUOA HCTOpUM PUMCKOTrO rocymapcrBa mpaBo
IpeTepriesio B HeM TITyOoKue u3MeHeHus. MicTopust puMCKOro mpaBa oTpasujia MepeMeHbl
B rocyaapctBeHHOM ctpoe Puma. Ho, Oynyun CBSi3aHHBIM M C TUIyOMHHBIMH IJIaCTaMU
PUMCKOTO OOIIECTBa, OHO B CBOEHM DSBOJIIOIMU HCHBITATIO Ha cede BIUIHUE BCE
YCIIOKHSIOIIUXCS SKOHOMUYECKUX M WHBIX OOIIECTBEHHBIX OTHOIICHWW, B TOM YHUCIE
CBSI3aHHBIX C paOCTBOM.

Pumckoe mnpaBo mnepexuno padoBIaeIbYeCKyl0 TOCYJapCTBEHHOCTh, Ha 0ase
KOTOPOM OHO CIOXKWUJIOCh U JOCTUIJIO HauBbICHIEro paciBera. VIMeHHO mo3ToMy
MepUOAN3AIINS UICTOPUU PUMCKOTO MpaBa, HECMOTPS Ha €€ TECHYIO CBSI3b C COOBITUSMU B
MOJINTUYECKOM KM3HU, HE MOKET OBITh CBEJICHA K Mepuoan3anuu PuMckoro rocynapcraa.

Haunbonee obuieit u yj00HOM MpeCcTaBIIeTCs CIEAYIONIas Mepuonu3aius HCTOPUU
PUMCKOTO TpaBa.:

Hpesneimmii nepuosa (V1 — 11l BB. 10 H.3.) — puMCcKOe MpaBoO MPECTaBISAIO cOO0H
3aMKHYTYI0 B Mpejenax Iojiuca apXaudHylr CUCTEMY, C XapaKTepHbIM JJis JIPEBHETO
paBa TOCMOJACTBOM TPAAUIIMOHHBIX HHCTUTYTOB.

Knaccuueckuit nepuon (cepeauna Il B. mo u.3. — Ill B. H.3.) — puMcKoe mpaBo
yTpauMBaeT MaTpUaApXalbHOCTh, OCBOOOXKIAETCSI OT PEJIUTHO3HOIO BIMSHUS U
IpeBpallaeTcs B Pa3BUTYI0 TPAKIAHCKYIO CHUCTEMY ITpaBa C BBICOKOW HOPHINYECKOU
TEXHUKOM.

[TocTknaccuueckuii nepuof (IV — VI BB.) — puMckoe mpaBo cUCTEMATU3UPYETC U
aganTupyeTcs: K ¢hopMupyronmMcs (GpeoiaabHbIM OTHOIICHUSIM. B CBSI3UM C pasziokeHuem
paboBIaACIBYECKOr0 O00IIeCTBAa M TOCYJIapCTBEHHOCTH PHUMCKOE MPABO MPAKTHUYECKU
MepecTaeT pa3BUBaThCS M HECEeT Ha cebde TMmedaTh OONIero HSKOHOMHUYECKOTO U
MOJIMTUYECKOTO Kpu3uca. Takxke MOXKHO OTMETHTh, 4YTO MHOTHE Y4YCHBIC I0CTe
JPEBHEUIIIETO TIEPHO/Ia BRIICISIOT ipeakiaccuueckuit nepuon (111 — 1 BB. 10 H.3.).

B ropumnueckodl amWTeparype paslIWYHBIX HApPOJOB IO PUMCKOMY IIpaBy,
HAKOIMBILIEHCS 3a JIB€ THICAYM JIET BBIPAXKECHHE «HUCTOYHHKHU IpaBay yHnoTpelssieTcs B

pa3IMYHBIX CMBICTIAX: KaK MCTOYHUK COJIEpXKaHHsS MPaBOBBIX HOPM; Kak crnocoO, ¢popma



o0pa3oBaHusl (BOSHUKHOBEHN) HOPM IIPaBa; KakK MCTOYHMK MO3HAHUS IIpaBa.

KOHEYHBIM HCTOYHHMKOM COJEpKaHUs TpaBa SBISIOTCS MaTepUalbHbIC YCIOBHS
KHU3HU 00IIecTBa. B COOTBETCTBHHM C COCTOSIHHEM MPOW3BOIUTENBHBIX CHJI OCHOBOM
IPOU3BOJICTBEHHBIX OTHOILLICHUH MPU PabOBIAEIBUECKOM CTPOE SIBIISETCS COOCTBEHHOCTD
paboBiajenblla Ha CpeIcTBa IIPOU3BOJICTBA U HAa pabOTHHKA MPOM3BOJCTBa (pada). 1 B
OTUX YCIOBHUSX JKMU3HA PHUMCKOTO PpabOBIAJEIbUECKOr0 OOIecTBA — HCTOYHHUK
coJiepKaHusi HOPM PUMCKOTO ITpaBa.

Jlpyroe 3HadeHWe, B KOTOPOM YIOTpeONSeTCSs B IOPUAUYECKON JHTEpaType
BBIpOKEHUE «UCTOYHUKH IpaBay, OTBEUAET Ha BOMPOC, KAKUMH IMYTSIMH, 1O KAaKUM
KaHallaM BO3HHUKaeT, oOpa3yeTcs Ta WIM HWHasg HopMa mpaBa. B gaHHOM ciyuae
MpaBHIIbHEE TOBOPUTH 0 (popmax oOpa3oBaHwMs mpaBa win o popmMax mpaBooOpa3OBaHUSI.

B pumckoM mpaBe Ha MPOTSKEHUM €ro UCTOpuM (opMamMu IpaBooOpa3OBaHUS
CIy>XKWJ: OOBIYHOE TPaBO; 3aKOH (B PECIyOJMKAHCKHHA TMEPHOJ — IMOCTAHOBICHUS
HApOAHOTO coOpaHus; B JMOXY MNPHUHIUIATA — CEHATyCKOHCYNBTHI, MOCTAaHOBICHUS
ceHaTa; B MEpHOJ aOCOIIOTHOW MOHApXUU — HMIIEPATOPCKUE KOHCTUTYLMH); SAUKTHI
MarucTparoB; JESATeIbHOCTh IOPUCTOB (FOPUCTPYICHIINS).

BoipakeHue «HMCTOYHMKM PUMCKOIO MpaBa» YINOTPeONsieTcs TakkKe B CMBICIE
UCTOYHUKOB TO3HaHMsI puUMcKoro mpasa. CroJja OTHOCSTCS HOPUIMYECKUE MaMSITHHUKH,
Hanpumep, Koaudukamnus ummneparopa KOctranana, Mpon3BeaeHUS] PUMCKUX FOPUCTOB H
T.J1.; IAMATHUKU JUTEPATYphl, B OCOOEHHOCTH MPOU3BEIECHUSI PUMCKUX UCTOPUKOB: TuTa
JIuBusa, Tauura, Bappona; pumckux opatopoB (B ocodbenHoctu Llunepona, | B. 10 H.3.);
¢unocoda Ceneku u ap.

Ba)XHBIM MCTOYHMKOM MO3HAHHUS PUMCKOTO IpaBa SBISAIOTCA JAOUIENNINE A0 Hac
HAJMCU Ha JiepeBe, KamHe, OpoH3e (Hampumep, «['epaxneiickas Tabnuia», OpoH30Bas
JI0CKa, Ha KOTOPOW OBLI M3J0XKEH 3aKOH O MYHMIIMIIAJbHOM YCTpPOMCTBE), Ha CTEHax

ITOCTPOCK. Takxe LHCHHBIM UCTOYHHUKOM ITO3HAHUS PUMCKOI'O ITpaBa SABJIAIOTCA MAIIUPYCHI.



1.Pumckoe npaBo ApeBHeiIero nepuoaa

1.1.00mas xapakrepucTuKa

Brmiote 1o cepemunnl |l B. 10 H.3. 06e3pa3ienbHO TOCHOACTBYIONICH MpaBOBOM
CHUCTEeMOM OBLII0 KBUPUTCKOE MpaBo. OHO OTINYAIOCHh CaKpaJIbHBIM XapaKTepOM, OOJIBIION
CTENECHbIO TPAJUIMOHHOCTH, CBS3bIO C JPEBHEPUMCKUM mpaBoM. (COBOKYMHOCTh
MIPAaBOMOYMH, KOTOpPHIC IMBWJIBHOE IMPABO MPEAOCTABISAIO PUMCKOMY Tpa)KJaHUHY,
OTKPBIBAJIO MEPE] HUM BO3MOXXHOCTh Y4aCTBOBATH B MOJIMTHUUYECKON KU3HU PEeCIyOJIUKH,
MPETEH/I0BaTh Ha OIpeJeieHHbIe NpeumylecTBa. boppba mebeeB W mMaTpulueB 3a
PaBHOIIPABHUE, 3aBEPIITUIIOCH UX MPUOOIICHUEM KO BCEM IPUBUIIETHUSAM IIPEAYCMOTPECHHBIM
B IIUBUJILHOM IIpaBe.

C OIHOM CTOPOHBI KBUPHUTCKOE MPaBO OTPa)ajao CPaBHUTEILHO NPUMHUTHUBHBIC
OTHOIIIEHUSI paHHEKJIaccoBoro oodmectBa. C Apyrol CTOPOHBI OHO OTIUYAIOCH
CTPOTOCTHIO, CYPOBOCTBIO, MOTUEPKHYTOM TOUHOCTHIO. OCOOEHHO YETKO PEryIupPOBAIUCH
UMYIIICCTBEHHBIC OTHOIICHUS W B IEPBYIO OYEpeabh — IPaBO YaCTHOM COOCTBEHHOCTH,
KOTOPOE PacCMaTpUBAIOCh KakK IMOJHOE TOCMOJCTBO COOCTBEHHHKA HaJl CBOEH BEIIbIO.
OpmHako rpakaaHCcKas OOIIMHA JI0JTOe BpeMsl COXPaHSJIO MPaBO BEPXOBHOTO KOHTPOJIS 3a
pacnopsKEHUEM 3eMIIEH M IPYTUM XO3IMCTBEHHO BaYKHBIM MMYIIIECTBOM, KOTOPOE UMEJIO
ceMeliHbIil XxapakTep.[4]

B 1uBmibHOM TIpaBe HamOoJiee 3HAYMTEIBHBIM JEJICHUEM Belleld, KOTOphIS
HaXOJWINCh B XO3IMUCTBEHHOM O0OPOTE U MOTJIU OBITh OOBEKTOM IpaBa COOCTBEHHOCTH,
ObUTO WX JCJICHUE HAa MaHIMIHUPYEMble W HeMaHIuNupyemble Bemu. K mepBoi rpymme
OTHOCWJIUCH 3emuid B MTamum, paObl, KpyImHBIN TOMaNTHUN CKOT, 36MEJIbHBIE CEPBUTYTHI,
T.€. S)KOHOMUYECKH HanOosiee BakKHbIE 0OBEKTHI BEIIIHOTO MpaBa, KOTOPhIC B apXanueCKui
MIEPHO/]T BHICTYMAJIA B KAYECTBE KOJUICKTUBHOM CEMENHOM COOCTBEHHOCTH; KO BTOPOM - BCE
OCTaJbHBIE BeEIIM, OO0JIalaHhe KOTOPHIMH MOTJIO OBITh WHIWBUAYAJIHU3UPOBAHO.
MaHnunanuyss OTHOCWJIACh K 4YHCIY CTpPOro (opMajbHBIX CHENOK, 3aKIH0YaeMbIX
«moCpeNicTBOM Meau W BecoBy». OHa mpennonarana MNpUIIALICHUE 5 CBUAETENEHd U
BecoiepkaTensa. HemanuunupyemMble BEIIM NPOIaBalvCh IMMyTEM MPOCTOM UX MepeIadn 3a

MeIb WIM JEHbIHM 0e3 Kakux-Tubo ocoObix (opmanmpHOCTEl. MHOTIA HCMONb30BajICs
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dbopManbHbIN CrIOCO0 TIepeIauu mpaBa COOCTBEHHOCTH ITyTEM CIIOKHOTO 00psiia, KOTOPHIH
MOT IPUMEHATCS KakK K MAaHLUIHAPYEMbIM, TaK M K HEMaHLUIHPYEMBbIE BellaM —
(UKTUBHBIN Cy€OHBIH CIIOP, KOTOPBIN pa3bITPhIBAICS B IPUCYTCTBUU MPETOPA..

OcoOpIM BUJOM BEIIHOI'O IIpaBa, BO3HUKUIMM B JAPEBHEUIIMI MepHoA, ObUIM
CEPBUTYTHl — (PUKCUPOBAHHOE B OOBIYASX WM 3aKOHE M CTPOr0 OIPaHUYEHHOE IPaBO
IIOJIb30BaHUsI 4YY)KOM BeElIbI0. B CHily HMX XO34MCTBEHHOW Ba)XHOCTH CEPBUTYTHI
OTHOCWINCh K KaTeropuu MaHuunupyemsle Bemield. HanOoisiee cylecTBEHHBIMU cpeau
HUX ObUIM CIEAYIOIIME: NMPABO MPOX0Ja Yepe3 COCEAHUIN Yy4acTOK, MPAaBO MPOrOHA CKOTA,
MPaBo MPOBO3UTH IPYKEHBIE OBO3KH, IIPABO OTBECTU BOAY € y4acTKa COCE/a.

B npeBHedmmili nepuoa, IpU HEPA3BUTOCTH TOBAPHO-IECHEXKHBIX OTHOLIEHUN
JOTOBOPHI  (KOHTPAKThI) OBUIM €II€ HE MHOTOYUCIEHHBIMH M OTJIMYAIUCH SPKO
BbIpaXEHHbIM  (opmanuzMoMm. J[lpyras dyepra JApeBHEHIIMX JOTOBOPOB — HX
OJIHOCTOpOHHUM xapakTtep. IIpaBom TpeOoBaHMs HaAensylach B JOTOBOPE JUIIb OJHA
CTOpOHA (KpEeIUTOP), Ha APYTYIO CTOPOHY (IOJIKHUK) BO3JIAraJIMCh TOJBKO O0S3aHHOCTH.

B npesHeiimuii nepuoa 0053aTenbCTBA BO3HUKAIA HE TOJIBKO U3 JIOTOBOPOB, HO H
U3 JICUKTOB (ITpaBOHApylIeHUH). BOIBIIMHCTBO MPEAYCMOTPEHHBIX B KBUPUTCKOM IPaBe
JIEJINKTOB €I1le He CYUTAIUCH HapyllIeHHeM OOLIECTBEHHOI'O HHTEpEeca, a pacCMaTpUBAJIUCh
KaK II0CATaTeNbCTBA HAa IpaBa YacTHOIO JMIA, KaK YACTHBIM JIEJIUKT, COBEPLICHUE
KOTOpPOro Kak Obl CTaBUJIO OOMIYMKa (MIpaBOHAPYLIUTENS) B MOJIOKEHUE JOJDKHUKA
notepnenmiero. K kaTreropuu 4acTHBIX IpPaBOHAPYUIEHUH OTHOCWIMCH JHM4YHAas oOuna,
TSKEJbIE YJICHOBPEAUTEIbCKUE MOBPEXIEHUS, BOPOBCTBO. O0A3aTENBCTBO, JOKHUBIIEECS
Ha BHMHOBHOIO, BBIPQXXAJOCh 4Yalle BCEro B OOS3aHHOCTH YIUIATUTH WITpad B MOJIB3Y
norepnenmiero. Takke M3BECTHbI W MyOJIMUYHBIE JEIHUKTBI, KOTOPbIE HaKa3bIBAIHCh OT
UMEHU PUMCKOI'0 Hapo/a.

JIpeBHEPUMCKOE MPABO 3aKPEIUIO0 UCTOPUYECKH CIOKMBIIYIOCA MaTpUApXalIbHYIO
CEMbI0, XO3SIMICTBEHHO 000COOJICHHYIO U CBSI3aHHYIO ¢ OOIIECTBOM U TOCYAapCTBOM uepes
ero rinaBy. Pumckuii Opak npeacTasisiul coOOM TOroBOp, 3aKIHOYABLIMICS TJIaBaMH ceMe
C coriacus KeHUXa U HeBeCThl. Tunu4HoM (Gopmoii Opaka ObLT Opak C BIACTHIO MYXa, HO
’KEHA 4Yallle BCEro OKAa3blBalaCh IOJ BJIACTBIO OTLA MY’XKa, €CIM TOJBKO MYX HE HMeEI

CaMOCTOSITEIIbHBIN ceMelHbIi cratyc. [3]
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C npeBHEHIIMX BPEMEH OCOOCHHOCTBIO OpTraHM3allUUd CYJeOHOW CHCTEMBbI U
npoliecca ObUIO TO, YTO OHM IPeIyCMaTPUBAIM JBE CTaJIUU CyJeOHOro mpousBoacTBa. Ha
MIEPBOIl CTaIUU JIET0 PACCMATPHUBAIOCH Y MarucTpaTa, K KOTOpOMY JTOJKHBI OBUIH SIBUTHCS
JIMYHO WCTEIl M OTBETUMK. ECIIM OTBETUMK HE COrJlaluascs ¢ UCTUOM, €TI0 MEPEXOIUIIO BO
BTOPYIO CTaJIMI0O, U paccMaTPUBAJIOCh HA3HAYEHHBIM MIPETOPOM CYAbEH WM KOJUIETHEU

CyZIeH, KOTOPBIE pa3pemialii CIiop Mo CYIIeCTBY.

1.2.AcTouyHMKM NMpaBa JApeBHeIIIero nepuoaa

Bonburyio posnb B (OpMUPOBAHMN PUMCKOM MPaBOBOW TPAIUIMM B apXauueCKUu
nepuo urpaiu xperbl. OCOOEHHO BBIIEISUINCh CPEOW HUX KOJUIETUS TOHTU(UKOB,
KOTOpasi mpucBomia ceOe MpUBWIETHIO (HOPMHUPOBAHHUS M TOJKOBAaHUS HOpPM IIpaBa.
[lonTdukn ObBUIM MO CYTH Jefla NEepPBBIMUM PUMCKMMHU topuctamMu. B Pume pano
MIPOUCXOJNT PA3LAECICHUE PEIUTHO3HBIX W TPABOBBIX HOPM, HO, HECMOTpPS Ha 3TO
HNOHTU(UKH TO-TIPEKHEMY KOHTPOJIMPOBAIIU BCIO IOPUINYECKYIO AesTebHOCTh B Pume. B
CBSI3W C OTUM IIPaBO B APXaW4YECKUM INEPUOJ COXPAHSAJIO CaKpaJbHBIM XapakTep,
COBEpUICHHE OPUIUYECKHX AKTOB TPEOOBAJIO BBINOJHEHUS KaKOTO-IHOO PEeTUTrHO3HOTO
puTyana.

JlpeBHEHIIMM HCTOYHMKOM MpaBa B Pume Obun mpaBoBbie oObryan. CoriacHo
PUMCKOM  MCTOPMYECKOM  Tpaguluu, JpPYyrdM  HUCTOYHHKOM  IIpaBa  SIBJSUIOCH
3aKOHOAATEIBCTBO PUMCKUX Lapei. OIHAKO CYIIECTBOBAHME ATUX 3aKOHOB BpPEMS OT
BPEMEHM MOJIBEPTAETCSI COMHEHHUIO.

[TockOnBKY 3THM MCTOYHUKHM NPaBa, TECHO CBA3AaHHBIE C TPAJUIMEH U PEIUTHUEH
PUMCKOro Hapoja (KBUPUTOB), BBICTyNaJIM MEPBOHAYAIBHO KaK MaTPUIUAHCKHUE.
JIBumkeHue miebeeB 3a paBHOIpPaBUE OTPa3WiIOCh W B MPaBOBOM cdepe, MOCKOIbKY
NaTpPULIMAHCKKUE MArucTpbl U >Kpelbl (MOHTU(PUKH) TMPOU3BOJIBHO TOJIKOBAJIM HEMHUCAHbBIE
oObluan, UTHOPUPYs MHTepeckl iedeeB. C 00prOOM TIeOeeB U MATPUIIMEB CBSI3bIBACTCS
npuHsaTHe (0koJ0 450 roga 10 H.3.) NEPBBIX NMMCAHHBIX PUMCKHX 3aKOHOB — 3akoHOB Xl|
Tabauy. [ ux cocraBneHus Obula co3AaHa NepBOHavYalibHas kKomuccus u3 10 narpunues,

IIoAroToBuUBIIAasA 3aKOHBI Ha ACCATHU Ta6m/1uax, TCKCT KOTOPBIX HEC YAOBJIICTBOPHII
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miedelickoe Hacenenne Puma. B pesynbrare ocTporo mOIUTHUECKOTO KOH(IMKTA OblLia
co3JjaHa HOBasi KOMMCCHS, COCTOSIBIIasg KakK W3 TMAaTpullMeB, TaKk U U3 1uie0ees,
JIOTIOJIHMBIIIASl TIEPBOHAYANIBHBIM TEKCT emie AByMs TaOmuuamu. O4YeBHIIHO, YTO JTH
3aKOHBI CTAJIM OCHOBOW OOWIEro MJisi MaTpULIUEB U TUIE0EEB €IMHOTO KBUPHUTCKOTO, WU
UBUJILHOTO, TIPaBa.

[Tpunstue 3akonoB Xl Tabmui o3Hayano ocnabieHue MO3ULIUNA TOHTU(DHUKOB.
[IpaBo yxe OBLIO OTIEIEHO OT PEIMTMO3HBIX HOPM M MPHUOOPENIO CBETCKUHM XapakTep.
3HaHWE 3TUX 3aKOHOB OBLIO 0053aTENbHBIM, a, CIEI0BAaTEIbHO, C MX MNPUHATHS CTaJIO
HE0OXOJMMO CBETCKOE IIPaBOBOE BOCIUTaHUE (00Opa3oBaHUE) pUMCKUX IpaxkaaH. pyrum
BaXHBIM HCTOYHMKOM KBUPHUTCKOTO (IIMBWJIBHOIO) MpaBa ObUIM 3aKoHBL. 3akoHbl XlI
TAaOJIMI] 3aBEPIIAIMCh YKAa3aHUEM Ha TO, 4YTO BIPEAb BCSAKOE PEIICHHE HapOAHOTO
coOpaHUsl JTOJDKHO UMETh Cuiy 3akoHa. C MpemyioKeHHEM O MPUHATUM HOBOTO 3aKOHA
OOBIYHO BBICTYHAJIH JTOJXKHOCTHBIE JIMIA (MAruCTpaThl), 3aTEM 3aKOHOIIPOEKT 00CyXKaacs
B CEHaTe W 3a 3 HeIeNIu 10 TOJOCOBAHMS NpelaBalicd rIacHOCTH. [IpUHATHIA HApOAHBIM
coOpaHHeM 3aKOH HEMEJIEHHO BCTyMaJl B CUITY.

B npeBHeiiunii nepuoa NpaBoOBYIO CHIIYy MMENM TAaK)Ke pELIEHUsl ceHara (CeHaryc-
KOHCYJIbTHI), @ B UICKITIOUHUTEIILHBIX CITyYasiX ¥ MOCTAHOBJICHHSI MArUCTPaTOB. [7]

TonkoBaHMe 3aKOHOB, KaKk M LIMBHJIBHOTO IpaBa BOOOILE, a TaKXKe COCTaBJICHHE
cyneOHOro KajeHaapsi U MCKOBBIX TpeOOBaHWM BIUIOTH 0 KoHIa |V Beka ocrtaBaiuch
OpUBWIIETHEH TMOHTHU(PHUKOB, BCSUYECKH OXPAHSABIIMX CBOIO MOHOMOJHMIO Ha CyIeOHbIE
TaliHbl. OKOHYATEIbHOMY OCBOOOKIEHHUIO MpaBa OT PEIUTHO3HON 00OJOYKH, MOJPBIBY
NO3UIMK TOHTU(PUKOB U Ha4ally CBETCKOM IOPUCHPYACHIIMU CIOCOOCTBOBAJIO XUIIIEHHUE U
npemxanne tiaacHoctT B 302 romy go H.. nucuoM KmaBmumem @naBuem cyneOHOTO
KaneHaapsi, GopmMbl UCKOB U 3aMKCEi, TOJKOBAaHUI HOPM M OObIYAEB, KOTOphIE paHEEe B

CTPOTOM CEKPETHOCTU XPAHWINCH B UX APXUBAX.

2. Pumckoe mpaBo KJIACCHY€CKOro M MOCTKJIACCHYECKOr0 ePpHo10B
2.1.00mas xapaKTepuCTHKA
B ropucnpynennun u cyaeOHoW mnpakTuke Puma B kiaccuueckuil mepuoji ObLIO

BbIpa0OTAaHO JeNieHWEe MpaBa Ha MyOJMYHOE M YacTHOE. DJTO JelIeHHE, OTpa3uBILICe
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mpucyIiee JT00MYy IHMBIJIM30BAHHOMY OOINECTBY MPOTUBOPEYHE MEXKIY YACTHBIM H
OOIIIECTBEHHBIM WHTEPECOM, OCTABHUJIO TIYOOKHUH cjell B MOCIEAYIONIEH MCTOPUH TIpaBa.
[To xapakrepuctuke YmbluaHa, MyOJUYHOE MPABO OTHOCUTCS K TOJIOKCHHIO PUMCKOTO
roCy/1apcTBa, a YaCTHOE — K TOJIb3€ OTACTHHBIX JIUII.

Jlenenne mpaBa Ha NyONMMYHOE M YAaCTHOE HMENIO TMOJ CO00i OOBEKTHBHBIE
pasnuyusi B METOJaxX TMPaBOBOro peryiaupoBaHus. [lyOmnuHoe mpaBO HOCHIIO
UMIICPATUBHBIN XapaKTep, OHO BKIIOYAIO B ce0s OTHOIIEHUE BIACTH — TMOTYMHEHHUSA. B
YaCTHOM IIPaB€ BBIPAXAIUCHh OTHOIICHUS (POPMaIbHO PaBHBIX JIMIl, HO HAXOJSIIUXCS B
o0IecTBe ¢ WMYIIECTBEHHON muddepeHmanueil Bcerna B 9KOHOMHYECKH HEPAaBHOM
noJioxkeHUU. Ero cyOBeKThl HMENU OIpPEACICHHYI0 TPABOBYID U  XO3SMCTBEHHYIO
aBroHOMHIO. OXpaHa 4YaCTHBIX HWHTEPECOB OCYIIECTBISAIACH JIMIIL IO HWHHUITUATHUBE
3aMHTEPECOBAHHBIX JIUII.

PumMckue ropHCTBI yTBEepKAald, dYTO MyOJWYHOE TIPaBO KaK BBIPAXKCHUE
«OOIIECTBEHHOTO MHTEPECA» CTOUT BhIMIE YacTHOT0. Ho myOmudyHOE MpaBo KIacCHYECKOTO
U TTOCTKJIACCUYECKOTO Tepuo/ia ObUIO0 MEHee pa3paboTaHHBIM, YeM YacTHOE mpaBo. Kpome
TOTO, B CBSI3U C KPHU3UCOM PECHYOJIMKAHCKUX TOPSIKOB, a 3aTeM W YTBEPXKICHUE
MOHAPXUYECKOTO CTPOs» OOIECTBEHHBI HMHTEPECY», JISKAIIUA B OCHOBE IMyOJIMYHOTO
npaBa, B PUMCKON IOPUCIIPYICHIIMU BCE OOJIE€ OTKPOBEHHO CBS3BIBAJICS C MHTEpECaMu
UMITepaTopoB. B meproa nMIiepuu BEPHOITOATAHHHYECKH HACTPOCHHBIMU IOPUCTAMU TI0
CylIeCTBY OBUIO CO37JaHO HOBOE IMyOJMYHOE TIPaBO, KOTOPOE TIOPHIBAIO C
pecnyOIUKaHCKUMHA W JEMOKPATHYCCKUMHU TPAJAMIMSIMHU, OOOCHOBBIBAJIO IIPOU3BOII
PUMCKHUX UMIIEPATOPOB.

YacTHOoe TmpaBO, TJe KOJUIGKTHBHBIE WHTEPECHl O0OIIECTBA H TOCYJapCcTBa
pPEATM30BBIBAIMCH IYyTEM 3allUThl HMHTEPECOB OTACNIBHBIX €ro IpeACTaBUTENCH,
BBICTYMIABIIMX B KayeCTBE COOCTBEHHHKOB, B KJIACCHYECKUN TEpPUOJ TOIYIHIIO
3HAYUTEIBHO OoJiee TIIYOOKYI0 M TOHKYIO pa3paboTky. OHO mpeojosieno hopMaau3M u
OXBaTWJIO 00Jiee MMPOKHA KPYr OTHONICHWH, CBS3aHHBIX C TOBAPHBIM TPOU3BOJICTBOM.
PumMckoe gacTHOE IPaBO B KJIACCHYECKYIO ATIOXY JIOCTUTIIO BEICOKOTO JIJISI CBOETO BPEMEHH
YPOBHS IOPUINYECKON TeXHUKHU. IMEHHO "yacTHOE mpaBo PrMa okasano 0oJbIioe BIUsSHUE

Ha TIOCJICTYIONTYI0 UCTOPHIO MPpaBa, ObLI0 BOCTIPUHATO MHOTUMH MTPABOBBIMU CUCTEMAMU B
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AMOXY CPEIHEBEKOBbS M B HOBOE BpeMs. JOCTHXKEHHST PUMCKOM HOPUCHPYICHIIUU
UCIIOJB3YIOTCSl TaK)K€ B IPABE U IOPUINYECKON HAYKE NaXKe TE€X CTpaH MHUpaA, TAE HE
CYLIECTBYET JeJICHHUs IpaBa Ha MyOJIMYHOE U YaCTHOE.

[IpaBOBO€ perynMpoBaHUE BEIIHBIX OTHOIIEHWN 3aHMMAJIO LEHTPAIbHOE MECTO B
pUMCKOM YacTHOM TmpaBe. CaMO TMOHATHE BEIIHOIO IpaBa eime He ObUIO H3BECTHO
PUMCKHM IOPUCTAaM, HO OHM YETKO OTJIMYAIM BEIIHbIC UCKU OT JIMYHBIX MCKOB, CBSI3aHHBIX
¢ 0053aTEILCTBEHHBIMHU OTHOIICHUSIMHU.

s mpakTUYeCKUX 1eNied PUMCKUE FOPUCTHI KJIACCUYECKOM M MOCTKIACCHUECKOMN
AIMOXH UCIOIb30BANIH IEIBIA Psi/i KJIacCU(PUKALIMK BEILIEH, C KOTOPHIMU B UMYIIIECTBEHHOM
obopore ObUIM CBSI3aHBl Ppa3IUYHBIE TIOCIEJACTBUA. JITO JEJIEHHE Belled Ha
MaHIUIIUPYEMblE U HEMAHIMIUPYEMbIC, IBWKUMBIE W HEABWXKUMBIC, JICIUMbIE U
HEJIETUMBbIE, 3aMEHUMBIE U HE3aMEHUMBbIE BEIIH U T. II.

Ocoboe MecTo B HUMYIIECTBEHHBIX OTHONIEHUAX 3aHUMana 3emus. Hapsgy c
3eMJISIMU, KOTOpBIE €Ile B JAPEBHEUIMA MEPHUOJ MEepeluuId B YaCTHYIO COOCTBEHHOCTh
OTIIETBLHBIX PaOOBIIAIEIBIIEB, JIUTEILHOE BPEMS CYIIECTBOBAJIa TAK)KE TOCYJapCTBEHHAs
3eMJIsl, paccMaTpuBaeMas kak ooiiecTBeHHas. [locne npunsaTus 3akoHa Jlununus, 6oproa
BOKPYT 3TOW 3eMJIM HE TOJIbKO HE oclialia, HO pa3ropesach ¢ HOBOM cuioil. Jloruueckum
UTOTOM BCETO MPEAIIECTBYIOLIEr0 pa3BuTHs PuMa crtan arpaphsbiil 3akod 111 roma o H.
3., KOTOPBIH MPEayCMOTPEII, UTO 3€MJI, COCTABJISBIINE O0IIECTBEHHBINH (OH/, OO0JIbIIIEC HE
noJyieXKaT mepesie’Ty. DTO OKOHYATEIbHO 3aKPEMIO YaCTHYI0O COOCTBEHHOCTh Ha 3€MITIO,
caenano ee 6e3pas/ieTbHO IOCIOICTBYIOLIEH.

B pumckoM mpaBe KIACCMYECKOTO0 M MOCTKIACCMYECKOIro mepuoia OoJiblioe
BHUMAHHE YJCISUIOCH CIoco0aM MpuoOpeTeHuss MpaBa COOCTBEHHOCTH, ITOCKOJBKY
pa3BUTHE HMYIIECTBEHHOTO 000poTa TpeOoBano OoJbllled TOYHOCTH HOPUIUYECKUX
OTHOIIIEHUI M TPENeIbHOW SCHOCTH B BOMPOCE O TUTYJE (FOPUAUYECKOM OCHOBAHMM)
puoOpeTeHus TpaBa COOCTBEHHOCTH.

Jns 3amuThl TpaB M MHTEPECOB YACTHOTO COOCTBEHHUKA  HCIOJb30BasICs
BUHIUKAITMOHHBIA HUCK (CTOp, TNl COOCTBEHHUK JODKEH ObUT 0Ka3aTh CBOW THUTYJ HA
CIIOPHYIO Bellb), HEraTOPHBIM HMCK (HANpaBJIeH MPOTHUB TPETbUX JIMII, BbIIBUTAIOIIMX

HEOOOCHOBAaHHBIE MPETEH3UMH Ha YY)XYI0 BEllb) U MPOTUOMTOPHBIA HCK (yCTpaHEHHUE
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MOMEX, KOTOpbIE TMPEMSITCTBOBAIM  COOCTBEHHHKY  OCYIIECTBIISAITH  HOpPMaJbHOE
UCIIOJIb30BAaHUE CBOEH BEIIIN).

HaunGonee pazpaboTaHHO# 4acThIO PUMCKOTO TpaBa B KJIACCUYECKUNA TTEPHO]T OBLIO
0053aTEILCTBEHHOE TPaBO, KOTOPOE SBJISUIOCH IOpUIUYECKON ¢GopMol TOBapHO-
neHexxHoro obOpanieHus. O0s3aTeNnbCTBa paccMaTpUBAIMCh UMEHHO Kak MpaBOBasi CBS3b,
0 KpaitHel Mepe, 1Byx s, [8]

HauGoinee TmaTenbHy0 ¥ TOUYHYIO pa3paObO0TKy MOJTYYUIN JOTOBOPHI (KOHTPAKTHI).
Ho HekoTopble cornameHdss HOCWIM HEPOPMAIbHBIA Xapakrep (TakTbl) U HE
MOJIb30BAJIMCh HMCKOBOM 3alIUTOM, XOTS MPEIyCMOTPEHHbIE B HUX 0053aTeNbCTBA Ha
IPAKTUKE OOBIYHO COOTIOAIHCH.

B Uucturynusax ['ag noroBopsl (KOHTpakThl) ObUIM pa3feneHsl Ha 4 OCHOBHBIE
rpynnsl: BepOasbHbIe, JIUTEpAIbHBIE, peallbHbIE U KOHCEHCYyalbHble. BepOanbHbie Opanu
CBO€ Hayajo OT JAPEBHEWIINX PEIUTHO3HBIX JOTOBOPOB-KIATB. JlJIsI BO3HMKHOBEHUS
00s3aTeNbCTBA B TAKUX JIOTOBOpax TPEOOBAIOCH MPOU3HECEHUE YCTAHOBJIEHHBIX CIIOB.
JIutepanbHblEe JOTOBOPHI MPEACTABISIN COOOW MUCBMEHHBIE IOTOBOPBI, NPUHATHIE B
TOproBoM 00opote. O0s3aTeNbCTBO B 3TUX JOTOBOPAX BO3HUKAIO B CUJy 3alHCH B
CHEUMAIbHBIX KHUIAaX JOXOJOB M PAacXOJIOB OJHOW M3 CTOPOH, COCTAaBJIEHMS JOJIOBBIX
pacnucoK, MOJANUCAHHBIX OOEMMHU CTOPOHAMHU WM K€ OJHUM JOJDKHMKOM. PeanbHble
JOTOBOPHI IOMUMO COTJIAIIEHUSI CTOPOH MO OCHOBHBIM YCJIOBHUSIM KOHTpPAaKTa TpeOOBaIU
o0si3aTeNIbHONM Tepelayd BEIIM, KOTopas CocTaBisuia mpeaMer jgorosopa. K Hum
OTHOCWJIUCH: 3aeM, CCyJa, XpaHEeHHe, 3aKjIaaHou JoroBop. KoHCeHCyanbHbIE JOTOBOPHI
ObLTM MeHee pa3paboTaHHBIMU. O0A3aTENBCTBO B KOHCEHCYAJIbHBIX JOTOBOPAX BO3HUKAIIO
B CHJIy ITPOCTOI'O COIVIAILIEHUS CTOPOH IO BCEM OCHOBHBIM YCJIOBHMSIM KOHTPAKTa: JOIOBOP
KYIUTU-TIPOIaXKH, JOTOBOP HaliMa, JOrOBOP MOPYUYEHUSs, JOTOBOP TOBAPUILIECTBA.

XapakTepHOM UYEpTOM KIIACCUYECKOM J3MOXM  SIBISIETCA  NPOTPECCUPYIOLIEE
pasyioKeHUe maTpuapxajibHOM ceMmbu. bpak ¢ MyxHed Biacteio yxke ko Il B. 10 H. 5.
BBIXOJUT U3 YHOTPEOJICHMs], a MPOKUBAHUE KEHBI B IOME MYy>Xa B TEUEHHH Tofa YxKe He
BJIeYeT 3a cO0Oi aBTOMATHYECKH BO3HUKHOBEHHUS BJIACTU MyXka. Pa3Bojabl CTaHOBATCS
0oObIYHBIM siBJIeHUEM. [IpekpaTuiack NpakTUKa MPOJIaXu AeTel, UX YOUNUCTBO OTIIOM.

C pa3BUTHEM TNPETOPCKOTO INpaBa HA CMEHY CIO0XHOMY M apXauyHOMY
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JIETHCAKIIMOHHOMY TIPOIIeCCY MPUXOAUT GOpMYIISIPHBIN TTporiecc. B Hem moBbIcHIaCh POJTH
nperopa. [IpeTopsl HAaUMHAIOT COCTABJSATH HOBBIE (DOPMYJIBI UCKOB, OTXOJ OT CTaphIX
3aKOHOM U 00BbIYaeB, CIIOCOOCTBYSl Pa3BUTHIO CaMOTO COJAep)KaHMA dacTHoro mpasa. K
KOHIly  KJIACCHUYECKOro  Tepuoja Bce  OoJiblliee  pacHpoCTpaHEHUE  IMOJy4yaeT
AKCTPAOPMHAPHBINA Tporecc. Tenepp Marucrpar, IPUHSIBIIMK €10 K PacCMOTPEHUIO
BEJIET €ro J0 KOHIIA, J0 BbIHeceHMs perieHus. [Iporecc mepectaer OBITH MyOJIUYHBIM,
POUCXOJUT B 3aKPBITHIX TMOMEIIECHUAX. BBoOAsSTCS CyneOHbIe MOIUIMHBI, 3asBICHUS
CTOPOH (PHUKCHUPYIOTCS B CyACOHBIX MPOTOKOJIAX, YTO KJIaJeT HA4yalo MHCbMEHHOMY
CYJIOIIPOU3BO/ICTBY.

XapakTepHO#l 4epToil pa3BUTHS YrOJIOBHOTO IpaBa JAHHOIO MEPUOJIA SBISETCS TO,
YTO PsSA YaCTHBIX JCIMKTOB TIOCTCTICHHO CTAHOBSTCS YrOJIOBHO HAaKa3yeMBIMH,
BKJIFOYAIOTCSl B KaTETOPUIO MpecTymuieHuil. B umneparopckom Pume mpoucxoauTt Takke
pe3Koe yBENMYCHHE BHJIOB HAKa3aHWs, YCHJIEHHE HMX KapaTeIbHOW HaIpPaBICHHOCTH:
CMepTHasl Ka3Hb (COXOKEHHUE, MOBEIICHNE, PaclsITHe Ha KpecTe, yTOIUIeHue), paboTsl Ha
PYIHUKAaX, MPUHYIUTEIbHBIE pa0OTHl HA YCTAHOBIEHHBIN CPOK, OT/Iaua B TJIaIUATOPHI U T.
1.

YToNMoBHBIN MporiecC MPUOOpPETaeT YETKO BBIPAKECHHBIA WHKBU3UIUMOHHBIH
xapaktep. Cyabs cOCpenoTayrMBaeT B CBOMX pyKax U OOBUHHTEIbHBIE M  CYyJIeOHBIC
GyHKUHUU.

HabrogaeTcst HEKOTOpPHBIH Mporpece B 00J1aCTH IOPUINYECKON TEXHUKH (pa3paboTka
MOHATHI BUHBI, COyYaCTHS, TOKYIIICHHUS | T. I1.), HO POCT IMPOM3BOJIa KMIIEPATOPOB MPUBEIT
K TOMY, YTO MHOTHE 3TH OOINHWE W Ba)KHBIC KaTETOPWH HE HCIIOJIH30BAJIUCh B MPAKTHKE

UMIEPATOPCKUX CYOB.

2.2. ICTOYHMKY NMPaBa B KJIACCHYECKHUI epuo

B knaccuueckuit mepuoa ¢GopMmaibHO MPOJOJDKaNU JedcTBoBaTh 3akoHbl Xl
tabymi. Ho cyiecTBeHHbIe N3MEHEHHsI B 9KOHOMUYECKOW U TIOJIMTUYECKON Kku3HU Pruma
caenanu HeoOXOAUMbIM (DAKTUUECKUH OTKa3 B TOBCEIHEBHOM MPAaBOBOM MpPaKTUKE OT

ycrapeBunx HopMm 3akoHoB XI| Tabmuiy u xBHpUTCKOro mpaBa B IiesioM. BosHukia
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HEOOXOIUMOCTh B CO3JaHUM HOBBIX (OpPM MPaBOTBOpUYECTBA, Oojee THUOKUX U
MO3BOJISIIONIUX YYUTHIBATH MEHSIOIIMECS OOIIECTBEHHBIE YCIOBHUS.

Ha paHHOM »3Tame HCTOpUM PHMCKOTO IpaBa €ro HauOoJjiee XapaKTepHbIM
UCTOYHUKOM CTaHOBSITCSA JMKTHI IMIPETOPOB, HA 0a3e KOTOPHIX BBHIPACTAIOT JIBE€ HOBBIE U
COBEPILIEHHO CaMOCTOATENbHBIE MPABOBBIC CHUCTEMBI: «IIPETOPCKOE MPaBO» M «IIPABO
HapoOJIOB».

OcoOy10 poJib B pa3BUTUU IIPaBa B KJIIACCUYECKUM MEPUOJ CHITPATU JAUKTHI MPETOpa
MePErpuHOB, JTOHKHOCTh KOTOPOTO ObLIa yupexaeHa B 242 rogy Ao H.3. OH peryaupoBai
OTHOIICHHUS MEXYy PUMCKHUMH TpaXTaHAMU M WHOCTpaHIaMH (TIEpEerpuHaMu), a TOITOMY
BOOOI1I€ HE ObUT CBSI3aH C HOPMaMHU LIUBUJIBHOTO IIpaBa.

[TocTeneHHO M3MEHWJIOCH MOJIOKEHUE MPETOPOB B MOJMTHUECKOW cucteme Puma.
@dopMaJIbHO TMPETOPbl COXPAHSAJIM MPaBO HA M3JAAHUE DHJUKTA, HO HMX AaKTUBHOE
MIPaBOTBOPYECTBO MPUXOAWIO B MPOTUBOPEUHNE C PACTYILIMM CAMOBIIACTUEM HUMIIEPATOPOB.
B cBsi3u ¢ 5TUM B mepBBIE BEKa HaIIEH 3pbI MPETOPHI B3SIM 3a MPABHIO MOJHOCTHIO
KOIMPOBATh 3JMKT CBOEr0 NPEIIIeCTBEHHUKA. TakuM oOpa3oM, COAEpKaHHME 3AMKTa
CTAaHOBMUJIOCH HEM3MEHHBIM, U OH HE COJIep’kKajl HOBBIX HOPM IpaBa. B cBs3u ¢ 3THM
uMmneparop AnpuaH pemnt Koau(puUIupoBaTh MPETOPCKOE MpaBo, MOPYUUB 3Ty padoTy
uzBectHomy topucty Onmany. CoctaBieHHblidi UM SAUKT (OaukT FOnmana) — Obul
opuIMaIbHO 0I00PEH CEHATYC-KOHCYJIbTOM M MOJYYHJI Ha3BaHUE «BEYHOTO 3AUKTay. OH
cTaJl 003aTeNIbHBIM ISl BCEX MOCIEAYIOMUX MarucTparoB. C 3TOro BpeMeHU MPETOPCKUi
HIMKT MEPECTaeT ObITh ICTOYHMKOM HOBBIX ITPABOBBIX HOPM.

VYxe B TepBbIe TOJIb HMMIEPUU TMaJacT 3HAUYCHHWE HApOJIHBIX COOpaHMid, HO
BO3pacTaeT 3HauU€HUE CEHATyC-KOHCYJIbTOB. BMecTe ¢ TeM yKperuisuiach U pacHiupsiach
caMOCTOsITEeNIbHAas ~ 3aKOHOJaTelbHash  BiacTb  uMmIiepaTopoB.  [lepBoHayanbHbIe
UMIIEPATOPCKUE 3aKOHBI (KOHCTUTYIIMHM) pacCMAaTpUBAIMCh KaK pE3yJbTaT Jejleralnuu
BJIACTH CO CTOPOHBI HApOAHBIX coOpanuii, HO BO |l Beke H.3. rOpHUCTBI 0OOCHOBAIU
MOJIO)KEHUE, COTJJaCHO KOTOPOMY PHUMCKUW Hapoj TMepeiall CBOI 3aKOHOJATEIbHYIO
BJIACTh UMIIEpATOpaM. 3aKOHBI UMIIEPATOPOB JEHCTBOBAIM HA BCEH TEPPUTOPUH PUMCKOTO
rocyJapcTBa, a He ObUIM OTpaHUYEHbI MpeJiejaMu TOpo/ia WU OT/IEIbHON NPOBUHIIMU, KaK

y Maructparos. [10]
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KoHCTUTYIIMHN AENWINCH HA CIEAYIOIIME OCHOBHBIE BUBI:

OIUKTEL — 00OILIME MOJOKEHHSI, KOTOPhIE ObUIM IOPUAMYECKU OOSA3aTEIbHBIMU IPU
KU3HU JAHHOTO UMIIEPATOPA.

Peckpuntel — OTBETBI WJIM COBETBI HMMIEpPATOpa OTACIBHBIM JIMLAM WM
MarucTparaM, 3alpaliuBaroIMM KOHCYJIbTALMHU 110 IIPABOBBIM BOIIPOCAM.

JlekpeTsl — pellieHrs, BBIHECEHHbBIE MMIIEPATOPOM B CYAEOHBIX JI€JaX, Ha OCHOBE
KOTOPBIX CIIOKHIIACHh CAMOCTOSITENIbHASI UMIIEPATOPCKask FOPUCIIPY ICHIIHS.

MaHatsl — HHCTPYKLIMH, aAPECOBAHHBIE IIPABUTEISAM ITPOBUHIIMM, KOTOPBIE B PAIE
CIIy4aeB COJEpKadu TAKKE HOPMBI TPAXKIAHCKOTO WM YTOJIOBHOTO IIpaBa, KOTOPBIE
IIPUMEHSUINCH U K IIEpErpyuHaM.

[lepBOHAYaIlbHO ~ KOHCTUTYLIMM  MMIIEPATOPOB  KAacajuCh JMIIb  BOIIPOCOB
NyOIMYHOTO MOPSAJIKAa, HO MOCTENEHHO OHMU Bce OoJiee IIMPOKO OXBATHIBAIU BCE CQepsl
MIPaBOBOT'0 peryaupoBaHusi. MHOrME BbIPAOOTAHHBIE B HUMIIEPATOPCKYIO 3MOXY (OPMBI
MPaBOBBIX AaKTOB OKa3ajd B IOCJIEICTBHM OOJIbIIOE BIUSHHE HA 3aKOHOJATEIbHYIO

TEXHUKY CPEITHEBEKOBBIX MOHAPXHM.

2.3.PoJib pUMCKHMX IOPHCTOB

B iaccudecknii mepuoj, HCKIIOYWTEIBHO BaXXHBIM HMCTOYHHMKOM Ppa3BUTHS
PUMCKOTO MpaBa CTAHOBUTCSA JESTENIbHOCTh OPUCTOB, KOTOPasi CIOCOOCTBOBAJIA Pa3BUTHIO
CTPOMHOCTH M LEIBHOCTH BCEU NpaBoBOM cuctemsl [peBHero Puma. KoHcynbTannonHas
IPAaKTHKa PUMCKHUX IOPHCTOB IIO BOIpocaM CyAeOHOro Ipolecca U COCTaBJICHMS
IOPUIMYECKUX aKTOB MPHUIaBaia NPAKTUYECKUN CMBICI OTAEIBHBIM HOPMaM.

FOpucnpynenuust npuoOpeTaeT CBETCKUNA XapakTep, HauyhHas C IUIe0erCKoro
nontuduxa Tubepus KopyHkanusi, mpaBoBble KOHCYJIbTAllMM KOTOPOTO BIEPBbIE HOCHIIN
nyONUYHBIA M OTKPBITHIA Xapaktep. FOpucCThl pecnmyONMKaHCKOro TMepuofa Urpaiu
BAXXHYIO poJib B cyneOHO# npaktuke. KOpucThl pecnyOJMKaHCKON 3MO0XH MPOUCXOINIIH,
KAaK MpPaBWIO, U3 apUCTOKPATHUYECKUX KPYTOB — M3 CEHATOPCKOW 3HAaTH, a B | B. 10 H.3.
Takxke 13 BcagHukoB. Hambonee nsBecTHbiMU topuctamu Obuin Katon Crapmmii, Mapk

Manwmnuii, Andeit Bap, Cepsuit Cynbnunuid, Pyd. Onu BriepBble npeAnpuHSIN TOMBITKY
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naTh 0000meHNe CyaeOHON MPAKTHKH, CUCTEMATUYECKH W3JIOKHUB IMBHIIBHOE MPABO U
COCTaBUB MEPBbII KOMMEHTAPHI MPETOPCKOTO MpaBa.

CBOEro HaWBBICIIIETO pACIBETa PUMCKas IOPUCIIPYICHIMS JOCTUTIIA B DIOXY
paHHed umriepuu (NEpBbIE BEKa Halleld B3pbl), KOrJa HMIEpaTophbl, HE O0JaJaBIlne
3aKOHOJIATEILHOM  BJACThIO, CTPEMUJIUCh  3apPY4YUThCS  MOJJACPKKOHM  IOPHUCTOB,
MOJIYYMBIINX CHEIHAIBHOE TPaBO JaBaTh OTBETH OT WX uMeHHU. [locnegnme cramm
00s3aTEIbHBIMU JIJIS1 UCTIONIB30BAHUS CYJIbSIMHU, @ TAK)KE YACTO MPUPABHUBAIUCH K 3aKOHY

IOpucTel 2mM0XM TpWHOWIATA Wrpaid 0oJiee aKTUBHYIO pPOJb B Pa3BUTHH
IOPUIUICCKON JTOKTPUHBI M TPAKTUKH, OBUTM TOJJIWHHBIMH TBOPIIAMH KJIACCHYECKOTO
pUMCKOro mpaBa. boibllioe 3HaueHHE MPUOOpPETaeT MpernoaaBaTeNbCKas JEATeIbHOCTh
topucTtoB. B | — Hayane |l B. H.3. BOBHMKAIOT JIBE OCHOBHBIC IIKOJIbI MIpaBa: CAOMHBSHIIBI
(ocHoBarens KanutoH) u mpokynbsaHIBI (ocHOBarenb JlaOMOH), KOTOpbIE BeEIU
MIPETOIaBaHKE MPaBa U JaBaJIU Pa3HYI0 TPAKTOBKY HEKOTOPHIX MTPABOBBIX HHCTHTYTOB.

PuMckue IOpUCTBI COCTaBISUIM  MHOTOUYMCIEHHBIE Tpyabl. OmHM ©W3  HUX
peIHa3HAYAIUCH JUTsl YIEOHBIX IIeJICH, PYTHe ISl MPAKTUYECKOTO MOJIb30BAHUS.

BaxxHoe wmecto cpeau paboOT pUMCKHUX IOPUCTOB 3aHUMAd HMHCTUTYIIHH,
CUCTEMAaTHYECKA W3JIaraBliie pPUMCKOE TMpaBO B Y4eOHbIX Iensax. Haubomnbiryio
U3BECTHOCTh TMPUOOpPENTH WHCTUTYHHMH ['asg, KOTOpbIe [aBajii CXKAaTO€ M JIOTHYECKU
MOCTPOCHHOE U3JIOKEHHWE OOIIMPHOTO TMpaBoBoro Marepuana. Mactutynuun [as B
OCHOBHOM TIOCBSIIIICHBI Pa300py TPakJaHCKOTO (IIMBWJIBHOTO) MpaBa, HO BKIIOYAIOT PSI
n00aBJICHUH K TPETOPCKOMY SAUKTY. OT MHCTUTYLIHUH APYTHMX PUMCKUX FOPHUCTOB OHHU
OTJIMYAIOTCA OOJIBIION MOTHOTOM M YETKOCThIO M3n0oxkeHus. Muctutyuuu ['as pa3aeneHbl
Ha 4 KHUTH: O JIWIIAaX, O Bemax, 00 00s3aTeNnbCcTBaX, 00 CKaxX. JTa CUCTEMa, MOTyYUBIIas
B TIOCJICACTBMM Ha3BaHWE WHCTUTYIIMOHHOW, OKa3aja OoJbIIOe BIWSHHAE HA
MOCJICIYIOITYIO HCTOPHIO TipaBa. [9]

BrocneacTBuu, Koraga TOJIHOMOYHMSI HWMIIEPATOPOB BO3POCIAM W HMX BIACTh
nproOpesia XapakTep HEOTPaHWUYCHHOM, IMOJOKEHUE PHUMCKHX FOPHCTOB KIIACCHYCCKOTO
IIeproaa COXpaHUIIN CBOU aBTOPUTET.

Tak, umnepatop Banentunuan Il B 426 r. 10 H.3. creUMaTbHBIM 3aKOHOM O

HUTHUPOBAHUU TPHUAAT 3aKOHHYIO cuiy ¢opMynaMm nsaté ropuctoB: ['as, Ilanunuana,
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[TaBna, VYnenmana wm Mopnectnna. KpoMe HUX 3aKOHOM NPHU3HABAJIOCh 3HAYECHUE
IOJIO)KEHUIN TaK Ha3bIBAEMBIX «LUUTUPYEMBIX topuctoBy»: Cabunsbl, CueBosbl, FOnuana,
Mapuenna. [To3nHee codMHEHUsS] PUMCKUX IOPUCTOB CTaIM BaXXKHOM 4acThIO KOJU(PUKALIMU
KOctunmnana, umnepatopa Boctounoit Pumckoit umnepun (VI B. mo H.3.). Ctpemsch
HAaBECTH MOPSANOK B cyaax, IOcTuHMaH mnopydYnsa HEMHOTIOYMCIECHHOW KOJUIETMHU
BBIJAIOIIUXCSI FOPUCTOB COCTaBUTh JUIECTHI, YTO MOYKHO IIEPEBECTH KakK COOpaHHE
IOPUINYECKUX TEKCTOB. ABTOpBI BKIIOYMIN B AUIECThl HauOOJee 3HAUNUTEIbHBIE MHEHMUS
u onpeneneHus 39 Beaaronmxcs puMckux opuctoB |l B. 10 H.3. beuio uzyueno 2000
KHUT, U3 KOTOPBIX B3ATO 150 ThICSAY CTpOK. /urectsl cocTosT u3 50 kHur. B coBokynHocTH
C JIpYTMMH YacTSMHU IOCTUHHUAHOBOM KoIM(UKAIMKU JUTeCThl 00pa3zyloT ocHOBY «CBopa

PUMCKOTIO IIpaBa».

2.4.IcTOYHNKM NTPaBa B MOCTKJIACCHYECKHUI MepHO/

B mocrtkinaccuueckuii mepuojl B CBA3U C MIYOOKUM KPH3UCOM PabOBIIAEIbueCKOM
CHUCTEMBI PUMCKOE IIPABO MPETEPIEBAECT HEKOTOPHIE HE3HAYUTEIbHBIE U3MEHEHUS, HO €r0
OCHOBHBIC MHCTUTYTHI TIPAKTHYECKH COXPAHSIOTCS B TpekHeM Bujae. Hawmbombime
VU3MEHEHUS B 3TOT IIEPUOJ MPOUCXOIAT UMEHHO B HCTOUHUKAX IIPaBa, CPEar KOTOPBIX BCE
OOJIBIINKM yNENBbHBIM BEC MPUOOPETAET 3aKOHOAATEILCTBO HMIIEpaTOpoB. B cBsizu ¢
YCTAHOBJIEHUEM BCEBJIACTUS HUMIIEPATOPOB HOBBIE IIOKOJICHUS KOPUCTOB YTPAUYHUBAKOT
paBo JaBaTh 00s3aTENIbHBIC KOHCYJIbTAIIUHU, JUIIAIOTCS BO3MOXKHOCTH (hOPMYJIUPOBATH
HOBBI€ MPABOBBIC HOPMBI.

B 53TOT mepuoj COKpalaeTcss 4MciO KJIACCUYECKUX FOPUCTOB, TPYAbl U MHEHUS
KOTOPBIX MO-TIPEKHEMY pPACCMATPUBAIINCh B KadyeCTBE HCTOYHMKA mpaBa. B 426 rony
cnennabHbIMU  3akoHamMu @comocus |l m Banentnanma |ll o mmrupoBanuu Oblia
MpU3HAHA IOPUANYECKas CUila 32 COUMHEHUSIMU JIMIIb MSITH 1opucToB: [lannauana, [1aBna,
Mopectuna, Ynenuana u ['as. Cyapu JOJDKHBI OBUIM BBISIBJSTH OOIIEE MHEHHUE STHUX
IODHCTOB, a B ClIy4ae pa3HOIJIACHs MEXIy HHUMH — MHEHHE OOJIBIIMHCTBA. B ciydae
PABEHCTBA rOJIOCOB PEHIAIOIINM IPU3HAaBaIoch MHeHUE [lanuHnana.

YTpata puUMCKHUM MpaBOM OBLIOTO JUHAMH3Ma, CTUPAHUE TpaHEd MEXIy
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IUBUJIBHBIM U MPETOPCKUM MPABOM CO3JaJH OJAaronpusiTHbIE YCIOBHS JJIsi IPOBEICHUS
KoAU(UKAIIMOHHBIX padoT. B BocTouHOM "yacTu puMmckoi umnepuu (Buzantun) B KoHIE
Il Beka H.3. ObUTM COCTaBJICHBI YacCTHBIE COOpHHUKH puUMCKoro mpaBa — Kopjekc
I'peropuana u Kogekc I'epmorenuana, BKIIIOYaBIIME B Ce€Osl TOJJIMHHBIE TEKCTHI
UMIIEPATOPCKUX 3aKOHOB ¢ 196 mo 365 r. H.3.,, a B 438 romy ocCylIeCTBJIEHA MepBas
opummansHas Komudukanus wumneparopckux koHctutyumii (Komeke ®eomocus).
Ocob6enHoctpio cOopHrKka Deonocusi, CBUIACTENBCTBYIONIEH O 0oJiee BBHICOKOM YPOBHE
KOIU(UKAUOHHBIX PAa0OT, OBLIO TO, YTO OH BKJIKOYAI B C€0Sl TOJBKO JIEWCTBYIOIIEE
MMIIEPAaTOPCKOE 3aKOHOIATEIBCTBO.

Heusmepumo Oompliee 3Haue€HUE MO CpaBHEHHIO ¢ Kogudukauuendn Deogocus |l
uMeeT KoaudukaluoHHas paboTa, MpoBeJAeHHAas B TmepBoi mojoBuHe VI  B. mpu
IOctunmnane. B 3TO Bpems 3ap0OXkAAar0TCs IUIAHBI BOCCOEAMHEHHUS BOCTOYHOM ITOJIOBHHBI
WMIIEPUHU C 3aMaJHOM, HAXOJMBILIEWCS TOrIa B pyKax BapBapoB. Kpome TOro, MHTEpECHI
TOCIIOACTBYIOIIETO Kjlacca TpeOOBaIM €AUHCTBA MpaBa, ONMPEIAEICHHOCTU U SCHOCTH €ro
cojgepxkanus. ['ocnoncTByrommii kiacc ObUl 3aMHTEPECOBAaH B TOM, YTOOBI SIBHO
yCTapeBIIMEe HOPMBbI ObLIM OTMEHEHBI U MTPaBO ObLIIO OOHOBIIEHO.

B cooTBeTcTBHMM ¢ HMHTEpecaMHu rocnojcTByromero knacca IOctuHuaH nmocraBui
nepen coboi 3amady coOpaTh HAKOMUBIIUNCS OTPOMHBIA MaTepHall, IPUTOM HE TOJIHKO
MMIIEpAaTOPCKUE 3aKOHbI, HO M COYMHEHHs KJIacCHUKOB. Bech coOpaHHBIA Marepuan
UMEJIOCh B BHJly NPHUBECTH B COOTBETCTBHE C IOTPEOHOCTSAMM DBIOXH, YCTPAHUTh
IPOTUBOpEYHs, OTOPOCUTH BCe€ YycTapeBuiee. PyKOBOIAIIMMU HayallaMH, €CTECTBEHHO
JOJDKHBI  OBUTM  CIY>)KUTh ~ YKpEIUIEHME HMIIEpAaTOpPCKOM BIACTU M oOecreueHue
AKCIUTyaTaru padoB.

Jlnst BBIMONHEHMS KOAM(HUKAMK Ha3HAYalIUCh OCOObIE KOMHUCCHUHU. AKTHUBHOE
y4acTre B KOAUu(PUKaIUU MPUHUMAIIY BBIJIAIOIINUECS IOPUCTHI TOTO BpeMeHu - TpuboHuan
(Ha4YaNbHUK MMIIEPATOPCKON KaHUEISPUU U 3aBEIYIONINI PEIAKTUPOBAHUEM 3aKOHOB) U
®eodpun (npodeccop KoncrantuHOMONbCKONM ImIKOJIBI MpaBa).Pabota Hauwamach ¢
coOpaHusi UMIEPATOPCKUX 3aKOHOB. Kommccusi, oOpasoBanHas 1jisi 9Toi 1enu B 528 1.,
coctaBwia yxe B 529 r., Tak Ha3piBaeMblii Kogekc nepBoro uzganus (He AOLIEAIIMMA 10

HalIEro BPEMEHN).
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B 530 r. 6b11a 00pa3zoBaHa KOMUCCHUS AJIsl KOMU(UKAIIMN COUMHEHUN KJIacCUKOB. B
533 1. ObLI cocTaBJIeH U 0OHAPOAOBAH COOPHUK U3BICUCHUM M3 COUMHEHHUM KJIACCUYECKUX
IOpUCTOB MO Ha3BaHWeM «Jlurecta» (coOpannoe) mm «[lanmekra» (Bce BMemIaroriee).
OTOT COOPHUK, MOTYYUBIINN 00A3aTENbHYIO CHIIY, COCTOST U3 50 KHUT pa3/ieIeHHbIX Ha
TUTYNbl U (pparmeHTel. B ToM sxe 533 1. ObUT OOHApOJIOBAH AJIEMEHTAPHBIN YYEOHHUK
PUMCKOTO TpaBa - MHCTUTYIMHU, MOTYYUBIINI BMECTE C TEM CUIY 3akoHa. MHcTUTYIIMU
IOcTtuHnana cocTtosnm W3 YeThIpeX KHUT, PA3LECIEHHBIX HAa TUTYJIbl, B OCHOBY HX
corepxkaHuss Obutn  mosnoxkeHbl  MHcTtuTynmm T'ag.  IlapamnensHo ¢ 3TUMU
KOAU(UKATMOHHBIMUA paboTamu HOCTHHHMAH pa3pelns B 3aKOHOJATEIbHOM MOPSJIKE Pl
HamOoJiee CIHOPHBIX BOIPOCOB TPAXKIAHCKOTO TMpaBa. OTH 3aKOHBI, HU3BECTHBIC O]
Ha3BaHueM «S50 pemieHui» OBUIM HMCHOJB30BaHBI B IEISAX IMEPECMOTPAa TOJBKO YTO
U3JIaHHOTO KojeKkca. B pesynbrare sToro nepecMorpa B 534 r. mosBUiICS KOAEKC HOBOTO
W3JaHUs, COCTOSIBIIAN U3 12 KHUT, pa3AcIeHHBIX HA TUTYJIBL.

[Ipu cocrtaBmeHun Jlurect W OTY4ACTH KOAEKCa KOAU(PUKAIMOHHBIE KOMHCCUU
JOMYCKadl W3MEHEHUs NOMJIMHHOTO TEKCTa KJIACCUYECKUX IMPOU3BEJCHUN W BCTaBKHU.
Takve M3MEHEHHs] KOMHUCCHS MO COCTaBJIEHHUIO J(MrecT Mpou3BOAMIIA, OCHOBBIBAACH Ha
NpPEAOCTaBICHHOM €M IMpaBe YCTpPaHATb BCE€ HEHYKHOE M YycTapeBllee. BHeceHHbIe
KOMHCCUENH M3MEHEHUSI M BCTaBKM HOCAT HAaMMEHOBAaHUE «UHTeproisuun». Hampumep,
MOCKOJIbKY B VI B. MHOrue OOpsiibl, TEPMUHBI, JaXKE IEJIbIe MHCTUTYThI YCTapenu,
KOAMU(GUKATOPBI 3aMEHSITH UX COBPEMEHHBIMH.

Komudukamus HOcTuHuana mojaBena CBOEOOpPa3HYI0 YEPTY IOJI MHOTOBEKOBBIM
pa3BUTHEM PHUMCKOTO TpaBa, MPEACTaBisis COOOW KOHIICHTPUPOBAHHBIM HUTOr BCEH €ro
npenuiectByromet ummnepuu. [lostomy CBon 3axkoHoB KOcTuHuana, XOTS W OTpa3ui
HEKOTOpbIE MOCTKIACCUYECKUE U YUCTO BU3AHTHUIICKHE YEPTHI, SBJISIETCS B CBOEU OCHOBE
HMCTOYHUKOM pumckoro mpaBa. B 535 — 555 rr. Uuctutyuun FOctunuana, Jlurectsl u
Konexc IOctuHnana ObUIM OTOJTHEHBI COOPHMKAMH KOHCTUTYIMN (HOBEJJI) CaMOro
KOcTtuHmnana, B KOTOpBIX B OOJIBIIEH CTENEHU OTPA3UIKNCH YK€ OCOOEHHOCTH HE PUMCKOTO
mpaBa, a BU3aHTUUCKOTO oOmiecTBa u npaBa. OgHAKO 3TH COOPHUKH OBUTM COCTAaBJICHBI
YaCTHBIMM JIMIIAMU U HE MMeENIM opUIMaIbHOro xapakrtepa. Hambosee KpynmHbIH U3 HHUX

BKIIO9al 168 HOBeI1, 3 KoTopeix 153 mpunamnexar FOctununany. [1]
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SAK/IIOYEHUE

PuMckoe mpaBo 3aHMMaeT YHHUKAJIbHOE MECTO B MIPABOBOM MCTOPHH UYEIOBEYECTBA.
Ono npexacrasisieT co00il HAMBBICUIYIO CTYIIEHb B Pa3BUTUU IIpaBa B aHTUYHOM OOLIECTBE
U B IPEBHEM MHPE B LIEJIOM.

OHO oOTiAMuYaeTcss MPEeXJIe BCEr0 HEOOBIKHOBEHHO UIMPOKHM OXBAaTOM CaMbIX
Pa3HOOOpPAa3HBIX KU3HEHHBIX OTHOLIEHUM U curyauuil. OCOOEHHO TIIATENbHO ObLIN
pa3paboTaHbl B PHUMCKOM IpaBe pa3iH4YHbIe CHOCOOBI 3alUTBl MHTEPECOB YACTHBIX
COOCTBEHHHKOB, a TaKXe MHOTOOOPa3HBIX YYAaCTHUKOB HUMYIIECTBEHHOTO 000pOTa.
HMeHHO puMIIsIHE, ONMPAsCh HA BECh MPEAIIECTBYIOIIMI MUPOBON OMBIT, B TOM YHCIIE U
cTpan Bocrtoka, BepBbie caenaiy WHAMBHIYAIbHYIO YAaCTHYIO COOCTBEHHOCTH, a TaKXKe
Apyrue HMYIIECTBEHHbIE IIpaBa M MHTEPEChl MPEAMETOM HCKYCHOIO M BechbMa
COBEpIICHHOTO  IOPUAMYECKOTO  perynupoBanusa. Ha 6a3e  pumMckoro Tmpasa,
OTJIMYABLIErocs OOJBIION pa3pabdOTaHHOCTBIO CBOMX (OPM, CIIOXKHWIACH Oorarerias
IpaBoBas KyJbTypa, CTaBIlass OOLIMM JOCTOSHHEM YEJIOBEYECTBA Ha MOCIEAYIOLIUX
ATamax pa3BUTHS [UBUIA3AIINH.

OnHMM W3 D3JEMEHTOB IMpPaBOBOM KyJNbTYypbl Oblla PUMCKAasl HOPUCIIPYICHIIMS,
KOTOpasi TOJIOKWJIa Hayajlo Kak CaMOCTOSITENbHOM Hayke O T1paBe, Tak H
MpOoECCHOHATIBHOMY FOPHINYECKOMY 00pa30BaHUIO.

YactHoe mpaBo Puma oxazano Oosbllioe BIMSIHME Ha MOCIEAYIOUIYIO HCTOPHUIO
npaBa, OBIJI0O BOCIPUHATO MHOTHUMH MPABOBBIMH CHCTEMAaMH B DIOXY CPEIHEBEKOBHS U B
HOBOE BpeMs. J{OCTIKEHUsT pUMCKON FOPUCIIPYACHIIMH HCTIONB3YIOTCS TaKKe B MpaBe |
IOPUIMYECKON HayKe Ja)ke TeX CTpaH MHUpa, IJI€ HE CYIIECTBYET JAEJICHUs IpaBa Ha
nyOJIUYHOE U YacTHOE.

YHUKaIbHOCTh PUMCKOIO IpaBa TaKKe€ COCTOUT B TOM, UYTO PUMIIIHAM YAAJIOCh
CO3/1aTh YHUBEPCAJIbHBIE, PAIMOHAIBHBIC MPABOBBIE (POPMYIIBbI, KOTOPHIE B MOCICACTBUH
COCTaBWJIM 0a3y eBpONeHCKON HUBUIM3alMU. BriepBbie MpaBOTBOPUYECTBO ObLIO OTAEIECHO
OT pEeIUruo3HO-MU(OIOTHUECKOro Hayajla, a TMpaBO NOpUOOpEIo HE  TOJBKO
CaMOCTOSITEJIbHOE 3HAYEHHE, HO CTal0 pacCMaTpUBATBCA KaK OCHOBA TI'PaKJaHCKOTO

MopsiziKa, Crocod obecnedeHus mporpecca oo1ecTna.
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