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BBEJAEHUE

B rpaxknaHCKOM CyJONpPOM3BOJCTBE COIJIACHO NPHUHIMILY IIPOLECCYaJIbHOTO
pPaBEHCTBA CTOPOH OTBETYMK pACIOJAaraeT IMHUPOKWMH BO3MOXHOCTSMHU 3alUIIATh
CBOM 3aKOHHBIC MHTEPECHI, MOCKOJBKY OH TaK )K€, KaK M HCTEL, UMEEeT IIPaBO Ha
cyaeOHyro 3amuTy. [103TOMy COBOKYIHOCTBH HPOLECCYalbHBIX CPEICTB, KOTOPBIE
3aKOHOM TPEIOCTaBIECHbl OTBETUMKY JIJIsl 3aLIUThl CBOMX CYOBEKTHMBHBIX IpaB U
3aKOHHBIX MHTEPECOB, HA3bIBAETCS 3AIMTON IIPOTHUB HCKA.

B rpaxnmaHckoM mpouecce pasiauYarT IIPOLECCYyalbHYI0 U MaTepUANIBHO-
IIPABOBYIO 3aIlUTy IIPOTUB MCKAa. B Teopuu rpaxaaHCKOro mpoLecCyabHOTO IpaBa
TAKO€ CpPEACTBO 3aIUTHl IPOTHB MCKAa HA3bIBAIOT BO3PAKEHUSAMH, KOTOPBIE
MPEACTABIAIOT CO00 00BSICHEHUE OTBETYMKA, 0OOCHOBBIBAIOIEE HEMPABOMEPHOCTh
IPEIbSABISIEMOrO0 K HEMY UCKOBOTO TPEOOBaHUS M CIyXalllee 3allUTe €ro 3aKOHHBIX
UHTEPECOB.

BceTrpeuHblid HCK MPEICTaBISIET CO00M CaMOCTOSITENIBHOE MaTEPHAIBHO-ITPABOBOE
TpeOOBaHME OTBETYMKA K UCTIy, 3asBJICHHOE B BO3HUKIIEM Ipolecce I
COBMECTHOIO PAaCCMOTPEHUSI C MEPBOHAYAIBHBIM HMCKOM B LENISIX 3allUThl CBOMX
UHTEPECOB.

JIJ1s1 BCTPEYHOTO MCKA XapaKTEPHO TO, YTO:

—9TO UCK OTBETUYUKA;

—MCK 3asIBJIEH B YK€ BO3HUKIIIEM MPOLECCE;

—MCK 3asBJIEH JJISI COBMECTHOI'O PACCMOTPEHHUSI C IEPBOHAYAIBHBIM

HCKOM.

B rpaxagaHCKOM Ipolecce BCTPEYHBIM HMCK, KaK M MAaTepuajgbHO-IPaBOBOE
BO3pa)K€HUE, HANPABIEH NPOTUB MCKOBOIO TPeOOBAHMS MCTLA IO CYLIECTBY CIOpa.
OpHako MEXy HUIMH UMEETCS M CYLIECTBEHHOE pa3jIMuKe, 3aKJIFOYAOIIEECS B TOM,
YTO MaTepuaIbHO-IIPABOBOE TPeOOBAHME, COJIEPIKALIEECs] BO BCTPEUHOM HCKE, MOXKET
OBITh PACCMOTPEHO U PA3PELIEHO HE TOJIBKO COBMECTHO C MEPBOHAYAIBHBIM HCKOM,
HO U OTAEJIBHO OT HETO B CAMOCTOSATEIBHOM T'PaXAAaHCKOM CYJIOIIPOU3BOJICTBE.

MarepranbHO-TIPaBOBOE BO3PAXKEHUE OTBETYMKA 3aBHCUMO OT IEPBOHAYAIBHOTO

UCKa W HE MOXET OBITh MPEAMETOM CyAeOHOro pPa3doMpaTenbCcTBa B OTAEIHHOM



CyZIeOHOM TpoIiecce.

Jlnst cyga U CTOpOH BCTPEYHBIM MCK yIOOCH T€M, YTO CO3JaeT BO3MOXXHOCTH B
OJIHOM TIPOLIECCE OJAHUM PEUICHHUEM Pa3pelIuTh B3aMMHBIE NPETEH3UNU CTOPOH. Tak,
yIOOHO U 11eJ1IecO00pa3HO PacCMOTPETh U Pa3pelIuTh B OJTHOM IMPOIIECCE B3aUMHBIC
JIeHeKHbIe TpeOOBaHUA ABYX Tpa)xJaH, OJUH U3 KOTOPBIX, HAIPUMEP COOCTBEHHHK
JKUJIOTO TOMENICHUsI, MPOCUT CyJ B3bICKATh C HAHUMATENS 3aJ0JDKEHHOCTh IIO
KBapTUPHOU TuIaTe, a APYroil — HAHUMATENb 3TOTO KUJIOTO MOMEUICHUS, TPOCUT
B3BICKaTh C COOCTBEHHHKAa pacXoJlbl, MOHECEHHbIE MM B CBSI3M C KaMHUTaJIbHBIM
PEMOHTOM MTOMEIIEHUS.

Kpome Toro, menecoodbpa3sHo M HEOOXOJUMO BMECTE PAaCCMOTPETh CYIy HCK
MaTepu pebEHKa K OTI[y O B3bICKAHHHM aJMMEHTOB M BCTPEUHBINM MCK OTBETYHMKA 00
OCIAPUBAHUK OTLUOBCTBA, IOCKOJIBKY Pa3/IeIbHOE PACCMOTPEHHE STUX HUCKOB MOXKET
MPUBECTU K TOMY, YTO aJTUMEHTHI OyIyT B3bICKAHBI C JIMIIA, HE SBISIOIIETOCS OTIOM
peOeHka.

[loaToMy B cCyneOHOM TpakTUKE BCTPEUYHBIA MCK SIBISIETCS  JTOBOJIBHO
pacrpoCTPaHEHHBIM  SBJICHUEM, KOTOPBIA MPEOBSABIAECTCS B IENSAX 3a4eTa,
MOTJIONIEHHUS MO0 MOTraleHus] KCKOBOTO TPeOOBaHMUSI.

B cBs3u ¢ TeM, YTO MPUHATHUE BCTPEUYHOIO HMCKA K PACCMOTPEHUIO JTUKTYETCS
COOOPKEHUSIMH  MPAKTUYECKOTO yM00CTBa, TpeOOBaHUS 1O OCHOBHOMY U
BCTPEUYHOMY MCKaM JIOJDKHBI OBITh JIMOO OJHOPOAHBLIMH, JTUOO 3asBJICHHBIMU B
OTHOILIEHUH OJJHOTO U TOTO K€ CIIOPHOT'O BOIPOCA.

CoeanHeHne OCHOBHOTO M BCTPEYHOIO MCKOB JJII COBMECTHOTO PacCMOTPEHUS
MOXET OBITh OOYCJIOBJIEHO TaKXXE€ BO3MOXKHOCTBIO JIOCTUYL IPOIIECCYaTbHOU
SKOHOMHH 1 3KOHOMUU TPYJla Y4ACTHUKOB CYJIONIPOU3BOACTBA.

[Topsimok W yCIOBUS TIPEIBSBICHHUS BCTPEYHOTO HMCKAa W TMPHUHATHS €ro K
COBMECTHOMY paccMOTpeHuto perynupyrorcs ct. 137, 138 I'TIK.

Cornacuo cr. 137 I'TIK BcTpeuHblii UCK TPEABSBISETCS MO OOMUM TpaBHIIAM
NpeabsIBICHUS HMCKa. OJTO O3HA4aeT, 4YTo, IMPUHUMAs BCTPEYHBIH HCK K
pacCMOTPEHHUIO, CyAbid JOJDKEH Y4YecTh BCE MPEIyCMOTPEHHBIE 3aKOHOM
MPEANOChUIKM TpaBa Ha MpeabsiBlieHHe HCcKa. VICKOBOe 3asBJICHHE O BCTPEYHOMY

UCKY JOJDKHO oTBeuaTh TpeboBanmsiMm cT. 131 TTIK wu OpiTh omiadeHo
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TOCYJapCTBEHHOW TMONUIMHOW. BCTpeuHblli HMCK MOXET OBITh MPEABSIBICH 10
BBIHECEHUS Cy1€0HOTO PEIICHUS.

Cya npuHMMaeT BCTpeuHOe TpeOOBaHME K PACCMOTPEHHUIO TMPU BBIMOIHEHUU
CHENYIOIINX YCIOBHIM:

—eCJIM BCTpPEUYHOE TpeOOBaHHME HANPABICHO K 3a4eTy MepBOHAYAIBHOIO
TpeboBaHus. BO3MOXXHOCTh 3adeTa peryaupyercs HOpMaMu TPaKIaHCKOro IpaBa
(cT. 410,411, 412 TK);

—€CJIM yJIOBIIETBOPEHHE BCTPEYHOTO MCKa MOJIHOCTBHIO WM B YAaCTHU HMCKIIOYAET
YAOBJIETBOPEHNE MEPBOHAYAIBHOTO UCKA. [[pMepoM 3TOro yCinoBUsI MOKET CITYKUTh
MPUBEJICHHAS BBIILIC CUTYallMsl, IPU KOTOPOM BCTPEUHBIM HCK 00 oOcCHapyBaHUU
OTLOBCTBA MPEABABIIETCA C LEJIbI0 UCKIKOUYATH BO3MOKHOCTD YAOBJIETBOPEHUS UCKA
O B3BICKAHUU AJIMMEHTOB;

— €CIId MEXJIY BCTPEYHBIM U IEPBOHAYAJIbHBIM HMCKAMU HMMEETCS  B3auUMHAas
CBSI3b U UX COBMECTHOE PACCMOTPEHHUE MPUBENET K 0oJiee OICTPOMY U IPABUILHOMY
paccmotpenuto cropos (ct. 138 I'TIK).

B cyneOHoO# mpakTHke MO JAejiaM O pacTOpKEHUM Opaka 4acTo paclpOCTPaHEHbI
BCTPEYHBIE UCKHU O Pa3/ielie COBMECTHO HAXKUTOTO CYIIpyraMy UMYIIECTBA.

Pe3ynpTatom paccMOTpEHHUsI BCTPEYHOTO UCKA B IPAXKIAHCKOM IIPOLECCE SBIISAETCS
IPUHATHE TI0 HeMy peueHus. 1o mepBoHAYaIbHOMY M BCTPEYHOMY HCKaM Cy[
MPUHUMAET OJIHO PELICHUE, OJTHAKO B HEM OT/IEJIbHO JaeTCsi 0OOCHOBAHHBIN OTBET HA
TOT U IPYTOU UCKHU.

Ecnu BCTpeuHBbI UCK YCIIOXKHSET MPOLIECC, TO CyJ BIOPaBe OTKA3aThb B MPUHATHU
€ro K COBMECTHOMY PAacCMOTPEHHUIO, a €CIU OH YyXKe ObUI MNPUHST, BBIHECTH
ONPEAEIIEHUE O BBIICICHUH BCTPEYHOIO UCKA B OTIAEIBHOE ITPOU3BOACTBO.

KypcoBas pabGorta paccmarpuBaeT Temy: «BcTpedHbli HCK B TpakJIaHCKOM
nporecce». Llenpio KypcoBoit paboThI omucaTh OCOOEHHOCTH BCTPEYHOT'O HCKa B
IpaXJAHCKOM TpoIlecce. 3ajaud paboThl: JaTh TOHATHE HWCKA B TPaKIaHCKOM
MpoIecce, PacCMOTPETh BHUJABI MCKOB M JJIEMEHTHI HCKa; HU3y4YUTh OOecredYeHue

BCTPCYHOI'O MCKa M INPOLCCCYAJIbHBIC CPCICTBA 3aIIUTHI.



I'JTABA 1. IOHATHE UCKA B I'PA’KJIAHCKOM ITPOLECCE

1.1. IlousiTHe MCKa

B cootBercTtBUM co cT. 46 Koncturyuuu Poccuiickoii deaepanun KaxaoMy
IpOKJIaHUHY TapaHTHUpyeTcs cyAcOHas 3amuTa ero mpaB W cBoboa. B ciyuae
HAPYWICHHUS WJIM OCIAapUBAHUS IIpaBa BCAKOE 3aMHTEPECOBAHHOE JHUIO MOXKET
oOpaTuThcs B Cya ¢ TpeboBaHueM o ero 3amute. OTKa3 OoT mpaBa Ha OOpallleHHE B
cyn HeneuictBureneH (ct. 3 T'TIK).

TpeboBaHue 0 3alIUTEe HAPYIICHHOTO WJIM OCIOPEHHOrO IMpaBa WM OXPaHIEMOIo
3aKOHOM HHTEpeca Has3bplBaeTcsi MCKOM. Ilpum HapylmieHMH TmpaBa BO3HHUKAET
nOoTpeOHOCTh "HCKaTh" ero 3amuTy. ['ocyJapcTBEHHBIM OpraHOM, KOTOPBIM MpExXe
BCEr0 JIOJDKEH MPENOCTABUTH TAKYyHO 3alUTY, SBIsieTCs cyA. VICK ecTh TO mpaBoBOE
CPEICTBO, KOTOPHIM BO30YKJIaeTCs ACATEILHOCTD CyJia 0 3alIUTE HAPYIIICHHOT'O WIIH
OCIIOPEHHOIO MPaBa U OXPaHIEMOro 3aKOHOM uHTepeca. [IpoleccyanbHblil TOPAJIOK,
B paMKax KOTOPOrO MPOTEKAeT 3Ta AEATEIbHOCTb, HOCHUT HA3BaHUE HMCKOBOIO
CyJOIPOU3BOJICTBA.

Jlns Toro 4ToOBI MPABOBOM CIIOP CTall MPEAMETOM PACCMOTPEHHUS B HCKOBOM
CYJIONIPOM3BOJICTBE, HEOOXOAMMO, YTOOBI CIOPSIIHME CTOPOHBI HAXOIWINCh B
OTHOUIEHUSIX MPABOBOIO PAaBEHCTBA APYT K Apyry. Takue OTHOILIEHUS XapaKTECPHbI
JUIL  OTpaciedl dYacTHOro nmpaBa. TakuM o00pa3oM, B TIOPSIKE HCKOBOTO
CYJIONIPOM3BOJICTBA PACCMATPUBAIOTCS CIOPbl YACTHOIMPABOBOr0O (TpakIaHCKO-
MPaBOBOI0) XapakTepa.

Cyn mpucTynaeT K MPOU3BOACTBY IO TPaXJAaHCKOMY JieJly HE HHAu€ Kak I10
HMCKOBOMY 3asiBJICHUIO 3aWHTEpecoBaHHOro Juma. OpHako B clyyasax, Ipe-
JYCMOTPEHHBIX 3aKOHOM, CYAOMPOU3BOJCTBO MOXKET OBITh BO30YKIECHO MCKOM JIHII,
JICUCTBYIOIIMX B 3aILUTY IPAB U UHTEPECOB APYrOro JIUIA, B TOM YHUCIE MTPOKYpOpa U
OpraHoB TOCYJAPCTBEHHOTO YMPAaBJICHUS, KOTOPHIE BBICTYMAIOT TAKXKE B 3aIUATY
rOCYyapCTBEHHBIX M OOIECTBEHHBIX HHTEPECOB.

OO6pamasice B CyAd C HMCKOM, HCTEI[ MPOCUT IOCTAHOBUTH PEIICHHUE, BOC-

CTAaHABJIMBAKOHUICC ITOJIOKCHUC, CYHMICCTBYIOIICC 10 HAPYHICHUW: IIpaBa U IIPECCUCHUA



JNEWCTBUM, HapyWAIINX I[PaBO WIM CO3JAIOIIMX Yrpo3y €ro HapylIeHHUS;
IPUCYKJIAOIIEee K HCIOJHEHUIO OOS3aHHOCTH B HaType JHOO K BO3MEIIEHHUIO
yOBITKOB, B3BICKAHUIO HEYCTOWKHU HIJIA MOPAJILHOTO BPE/a; UM MpU3HAIOIIEE MPaBO,
T. €. IOATBEPKAAIOIIEE CYIECTBOBAaHHE MEXAY MCTLIOM U OTBETYMKOM KaKOT0-JI1OO
IpaKJaHCKO-TIPABOBOTO OTHOIIEHHUSI JMOO MPUBOJSIIEE K MPEKPAEHUIO WU
WU3MEHEHUIO MTPaBOOTHOIICHHUSI.

Takum o0Opa3om, MCKOM Ha3bIBaeTCs OOpaIIeHHOE K Cyay TpeOOBaHHE BBIHECTH
pelieHrue O MpU3HAHUU CYJOM CYOBEKTHUBHOTO MpaBa HCTIA M O MPUCYKICHUU
OTBETYMKA K COBEPILCHUIO ONPEEIECHHBIX ACHCTBUIM, JIMOO O MOATBEPKIACHUU CYJIOM
HaJlu4yusl WIM OTCYTCTBUS MEXKJIYy HCTIOM W OTBETYMKOM OIPEIEICHHOIO
IPaXJAHCKOTO TPABOOTHOIICHMS, JUOO 00 W3MEHEHUM WM TMPEeKpalleHun
IPaBOOTHOLIECHHS MEXK/Y HCTIIOM M OTBETYHKOM..

HUck - aT0 cpenctBo cyneOHON 3amuThl CyOBEKTHMBHOrO TmipaBa. B ciyuae
HapyIIEHUs MpaBa COOCTBEHHOCTH COOCTBEHHUK MOKET TPeOOBAaTh BOCCTAHOBIICHUS
HapyIIEHHOTO MpaBa COOCTBEHHOCTH U MPECEUEHUs EUCTBUM, CO3JAIOIINX YTPO3Y
MpaBy WM HapYIIAIOIIKX ero. B ciiydae HEMCHoJHEeHUs 0043aTeNIbCTBA 110 JOTOBOPY
3aiiMa  KpEeaUTOp MOXKET TMPOCUTh CyJI O TMPUCYXKICHUH JIOJDKHUKA K
NPUHYIUTEIFHOMY MCIIOJHEHUIO CBOEW OO0sS3aHHOCTM B HaType, a Takke O
BO3MeEIIICHUH YOBITKOB. JINIT0, 3aKitoUaroiiee CAeNKy MoJ| BIMSHUEM 00MaHa, MOXKET
NpEeABSIBICHUEM HCKa JT0OMBATHCS TMPU3HAHUS CACIKU HeaehcTBUTenbHOU. JIuio,
MOTEPIEBILIEE OT CYIIECTBEHHOI'O HAPYUIEHHUs JIOrOBOpa IPYroid CTOPOHOM, BIIPaBe
TpeboBaTh MO Cyay ero pacropxenus. [loTpeOHOCTH B 3aliuTe MpaB BO3HUKAET B
cllydae €ro HapyumeHusi JuOO Yrpo3bl TaKOBOTO, BCIIEJACTBHUE HEOINPEIEICHHOCTH
MPABOOTHOIICHUI MEXy CTOPOHAMH JTHOO MOTpeOHOCTH UX u3MeHeHus. [lortomy
3aKOH TOBOPUT O 3aIUTE HAPYLIEHHOTO WM OCIIOPEHHOTrO MpaBa WM OXPaHSEMOI0
3aKOHOM HHTepeca. Yaile BCero 3alura OXpaHsSeMOro MHTEpeca OCYIECTBIISIETCS

BMECTE C 3aIMTON HApyHIeHHOTOo npaBa. OgHAKO MPaBOBOW WHTEPEC MOXKET OBITh U

1 «['paxkanckuii npornece»/ yueonuk noj pea. B.A. Mycuna, M.A. Yeuunoii, /.M.
Yeyorta. Mocksa. «ITPOCITEKT», 2006 r.c.154
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CaMOCTOSITENIbHBIM OOBEKTOM 3aluThl. Tak, MpH pasaene OoOIIero MMyIecTBa
CYIIpyroB CyJ BIpaBe OTCTYNHUTh OT HayajJa paBEHCTBA JOJE€M B HUX OO0HIEM
MMYIIECTBE MCXOJs U3 3aCiy>KHUBAIOIIEr0 BHUMAHHUS MHTEPECA OJHOrO U3 CYNPYIOB
WJIM MHTEPECOB HecOBEpUIEHHOJIETHUX AeTel (4. 2 cT. 39 CK P®); moasexuT oxpaHe
HWHTEpeC JuIla, N300paKeHHOT0 B ITpon3BeieHNHU uckycctna (ct. 514 'K PD), u T. 1.

Bbynyun cpeactBoMm 3ammuThl CyOBEKTHBHBIX TPaB M OXPAHAEMBIX 3aKOHOM
UHTEPECOB, HCK IMPENCTaBIseT COOON IOpUIUYEecKoe JAeicTBHE, BO30YXAaroliee
JNEATEeNIbHOCTh CyJa MO OTHpaBieHUIO mpaBocyaus. OH SABISIETCA 1O CBOEH
IOPUIMYECKON TpHUpPOAE MNPOLECCyallbHBIM HMHCTUTYTOM. BMecte ¢ TeM HCK
HaXOJUTCA B TECHOW CBA3M C CYOBEKTHBHBIM TI'PaKJAHCKUM IPAaBOM, B 3aIIUTY
KOTOPOT'O OH MNpEeabsABIsAETCA. TecHas CBsA3b MCKA C MaT€pUalbHBIM TPAXKITAHCKUM
(4acTHBIM) MPaBOM BBIPAXKAETCSI B TOM, YTO, KaK MPAaBUIIO, BCAKOE YACTHOE MPaBO
OXpaHSAETCS MCKOM, PaBHO KaK HE MOXKET ObITh U MCKa, OTOPBAHHOI'O OT YaCTHOTO
CYOBEKTUBHOIO MaTepUalbHOrO IpaBa. be3 CyOBEKTUBHOTO MaTepUalbHOIO IpaBa
UCK ObUT Obl OECIpeIMETHBIM, a HE 3alUIICHHOE MCKOM MaTepualbHOE MPaBO HE
ObL10 OBI ITpaBoM. TecHasi CBA3b MCKa C MaTepUaIbHBIM IIPABOM HalllIa BHIPAKEHUE B
TOM, YTO 3TOT TEPMHUH YMNOTPEOJAIOT KaK HayKa MpOLeCCyalbHOro MpaBa, Tak U
HayKa I'paKJaHCKOro Ipasa. [103ToMy pa3nuyaroTcs MOHATHE MCKAa B MaTe€pUaIbHO-
IIPAaBOBOM CMBICJIE U MIOHATHE UCKa B IPOLECCYAITBHOM CMBICIIE.

Ilog uckoM B MpolECCYyalbHOM CMBICIE MOHUMAETCS OOpallleHHOE K Cyay
TpeOOBaHME O 3alllUTE HAPYLIEHHOTO WJIM OCIOPEHHOIO MpaBa WIA OXPaHIEMOIO
3aKOHOM MHTEpeca.

[log uckoM B MaTepHaAIbHO-TIPABOBOM CMBICIIE MMOHMMAETCS OOpalIeHHOE Yepe3
Cyl MaTepHaJbHO-TIpaBOBOE TpeOoBaHUE (IMPUTSI3aHUE) HCTHA K OTBETYHKY.
MarepuranbHO-TIpaBOBasi M INpoOLECCyajbHasl HayKa pacCMaTPUBAIOT MCK C PA3HBIX
ctopodH. [loaToMy  AOMyCTUMO TOBOPUTH O  MaTEpHUAIBHO-IPABOBOM U
IpOLECCyaJbHOW CTOPOHE MCKa, TECHO MEXIy co00il B3aumocBsizaHHbIX. Cienyer,
OJIHaKO, UMETh B BH]ly, YTO 3TO XOTS U B3aUMOCBSI3aHHBIE, HO pa3HbI€ MPABOBbHIC

SABJICHUS.
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1.2. DJ1eMeHThI HCKA

DJIeMEHTaMH HUCKa SBJISIIOTCS €r0 COCTABHBIE YACTU: COAEpP)KAHUE, MPEIMET U
ocHoBaHMe. K 4ncily 31eMEHTOB MCKa MHOTAA OTHOCST CTOPOHBI, HOO CIIOp O MpaBe
BO3HUKAET MEXIY OINPEICICHHBIMA JIMIIAMU - KOHKPETHBIMU HOCHUTEISIMU
CyOBEKTUBHBIX IIpaB U 00s3aHHOCcTel . Ho MCTel M OTBETYMK — CTOPOHBI IIPOLIECCA,
a He ucka. CyliecTBO BUHIUKAIIMOHHOTO UCKA HE MEHSETCS B 3aBUCUMOCTH OT TOTO,
npexbasu i ero Meanos k [etpoBy mu IaBnos k Cupoposy?.

1. ConepxaHue MCKa - 3TO BUJ CyAcOHON 3aIuThl, KOTOPOW JOOWUBAETCS UCTEII.
Cyn nnst 3aluThl HapyIIEHHOTO WJIM OCHOPEHHOrO IpaBa MOXKET MPUCYIUTH
OTBETYMKA K COBEPILICHUIO OIMPEEICHHOrO ACHCTBUS WM BO3JEPKAHUIO OT HETO;
MPU3HATh HAJWYUE MPABOOTHOIICHUS MEXK]Y UCTIIOM U OTBETUUKOM, 3a()UKCUPOBAB
mpaBa M O0S3aHHOCTU CTOPOH; U3MEHHUTHh WM MPEKPATUTh CYIIECCTBYIOIINE MEXIY
cTopoHamMu TpaBooTHoIlIeHus. ColepaHue UCKa OTpakaeT TpeOOBaHUE HCTIA K
Cyly ¥ HaxoOJUT OTPaXXEHHWE B TMPOCUTEIBHOM IYHKTE HCKOBOTO 3asBJICHUS.
ITocKOMBKY MCK €CThb IIPEXKJAE BCEro IPOLECCYAIBHOE CPEICTBO  3aLUUTHI
HapylIEHHOTO W OCIIOPEHHOTO IIpaBa, IOCTOJIBKY COJEpPKAHME HCKA OTPaKaET
mpaBoBbIe OTHOIIEHUs HcTHa ¢ cyaoMm. CopepkaHue HCKa ompeaenser Gopmy
CyleOHOM 3alluThl, KOTOPYH u30pand uCTEl, T.€. IIOCTAHOBIEHUE pEIICHUS
ONPENEIICHHOTO0 PoJa. B 3aBUCMMOCTH OT COIEpX aHUsS UCKH JEIATCA Ha BUABL O
MPU3HAHUHU, O TIPUCYKJICHUH U TPeoOpa3oBaTebHbIE.

2. Bropou 3neMeHT ucka - npeameT. 1log HUM NOHMMAKOT TO, B OTHOIIIEHUU YE€TO
ucTell JOOUBACTCA y CyJa 3allIUThl: YTO OH MPOCUT €My MPUCYAUTh, MPU3HATH WIH
U3MeHUTh  (mpeoOpazoBath).  Tsokymuiics  MoxkeT  TpeboBaTh  OT  cyla
MPUHYAUTEIBLHOTO OCYIIECTBIEHUS] CBOETO MAaTepUAIBHO-TIPABOBOTO TMPUTS3aHUS K
OTBETYUKY: COOCTBEHHUK TpeOyeT BO3BpaTa CBOECTO MMYIIECTBA, KPEIUTOP - YILIATHI

J0Jra. HCTGH MOXKCT IIPOCUTH CYJ YCTAHOBHUTD a100 HM3MEHHTH WM IIPCKPATUTDH

1Ocokuna T. JI. Ykas3. cou. C. 87-88.
2 'opnon B. M. OcHoBaHMe UCKa B COCTaBE M3MEHEHHI HCKOBBIX TPEOOBAHUHU.
SApocnasns, 1902. C. 208
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MaTepHaTbHBIC TPABOOTHOIIIEHUS MEKTy HUM U OTBETYMKOM: YCTAHOBHUTH OTIIOBCTBO
B OTHOIIECHWW POXIACHHOTO peOeHKa, pPACTOPTHYTh Opak MEXIy HWCTIOM |
OTBETUYUKOM, YCTAaHOBUTH CEPBUTYT. B OgHUX chydasx HUCTEl] 3aUHTEPECOBaH B
MOATBEPKICHUN HAIMYUS MMPABOOTHOIICHUS MEXYy HUM M OTBETUYHUKOM, B JIPYTHUX -
€ro OTCYTCTBHUS, JOOMBasChb, HAMpHUMEp, NpPHU3HAHUA Opaka HEIEeHCTBUTEIbHBIM.
Takum o00pa3oMm, mpeaMETOM HCKa (B 3aBUCUMOCTH OT BHJIa €ro) SBIsETCA
MaTepHaTbHO-TIPABOBOEC TPEOOBAHHME HCTIIA K OTBETYHMKY JHUOO BCE MaTEpHAIBHOE
MIPaBOOTHOIICHUE MEX]Ty HUMHU.

[Ipeamer wmcka cleayeT OTIMYAaTh OT OOBEKTAa CHOPHOTO TPAXTAHCKOTO
MIPaBOOTHOIIICHMS, TaK Ha3bIBAEMOTO MAaTEpHUATBLHOTO 00BhEKTa UCKA. MaTepuanbHBINA
OOBEKT - ATO BElIb TOTO WM WHOTO pojia, O KOTOPOW HIET CHOp WIM KOTOpas
burypupyer B KadecTBe OOBEKTa CIIOPHOTO TIpaBOOTHONICHHs. Hampumep,
COOCTBEHHHMK 3asBIsieT TpeOOBaHWE O BO3BpalleHUM (MPEIMET HCKa) CBOETO
uMyIIecTBa (MaTepUabHbIA OOBEKT); KpeAuTop TpeOyeT yruiarhl (MPeAMET HCKa)
3aHSTOM OTBETUUKOM CYMMBbI JICHET (MaTepUajbHbI OOBEKT); COOCTBEHHUK MPOCUT
MPU3HATh HEJCHCTBUTEIBHBIM (COACp)KAHUE HCKA) apeHIHBIA KOHTPAKT (MpeaMer
UCKa - apeHJHOE TMPABOOTHOIICHUE) HA TMPUHALISKAIIEE €My TOMEIICHNE
(MaTepuanbHbIi 00BEKT).

[IpeameT ucka pa3nuyaeTcsi B HCKaxX pa3MYHBIX BUAOB. B Mckax o mpucCyXIeHuu
MPEAMETOM SIBJISICTCSI MaTEPHAIBHO-TIPABOBOEC TpeOOBaHWE HCTIIA K OTBETUHKY, B
UCKaX O TMPU3HAHUU M TPeoO0pa3oBaTeNbHBIX HCKaX - MaTepHATbHO-TIPABOBOE
OTHoIIIeHHE (MoIpoOHEEe 00 ITOM peub MOUAET HIKE B pa3jieie O BUIaX UCKOB).

3. OcHoBaHMe UCKa - 3TO T€ (PaKTUUYECKUE JAaHHBIC, U3 KOTOPHIX MCTEIl BHIBOIUT
CBOM HCKOBBIE TpeOoBaHMs. VckoBbie TpeOOBaHUS BBITEKAIOT M3 CYOBEKTUBHBIX
rpaXIaHCKUX TIpaB. Tak, COOCTBEHHHK, MPEIBIBHBIIMA HMCK O BOCCTAHOBJICHUHU
yTPaue€HHOTO BIAJCHUS CBOMM HWMYIIIECTBOM, CCHIIIAETCS HA CBOE TIPABO
COOCTBEHHOCTH; M300peTaTelb, TpeOYIONUH BO3HATPAKIECHUE 32 CBOE U300pETECHHE,
- Ha CBOE MPABO MHTEIUICKTYaJIbHOW COOCTBEHHOCTH; MPECTAPEINBIN OTEIl, TPOCITUH
O TIPUCYXKJIEHWW CBOETO ChIHA K BBIIUIATE JEHEr HAa €ro CojepkaHue, - Ha CBOE
ATMMEHTHOE TIPaBo.

B coBpemenHoM mpoliiecce ucTel] He 00s3aH yKa3blBaTh Cyly Ha IOPUIUYECKHE
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HOPMBI, TTOATBEpKAatonme ero TpedoBanue. Cyn caMm 00s3aH 3HATH UX U IPUMEHUTH
T€, KOTOPBIC YPETYIUPYIOT AaHHBIN ciiy4yail (Ka3yc), XOTs Obl UCTEIl U BOBCE Ha HUX
HE cocjajlcid WIM COCNajcs HenpaBuibHO. McTen [ODKEeH IUIb M3JI0KUTh
dakTHdecKue OOCTOSTENhCTBA JEJIa, OTBHICKATh € COOTBETCTBYIONIHNE 3aKOHBI
cocraBisier 3amauy cynal. Mcremm MOXKET OIPaHUYUTLCS — PEICTABICHHEM
JI0OKa3aTelIbCTB TOTO, YTO OH, HANpUMeEpP, KYNMWJ WIM yHACJIeIO0Baj CIOPHYIO Belllb,
YTO OH CO3/Jal U300peTeHHe, CaMOBOJBHO HCIOJIb3YEMOE OTBETYHKOM, U
3aIaTeHTOoBAJl €ro, YTO OH OTEIl OTBETYMKA U T.1. [loBeCTH 3T 0OCTOSATENBCTBA TOT
HOPMBI 3aKOHA M yCTAHOBUThb, YTO UCTEIl MMEET MpaBO COOCTBEHHOCTH,
M300peTaTesbCKOe MPaBo WK MPaBO Ha AIMMEHTHI, 00513aH caM Cy/.

Takum oOpazoM, 1Moj; OCHOBAaHUEM HCKa CIEAyeT MOHUMATh YKa3bIBa€MbI€ UCTIIOM
00CTOATENIbCTBA, C KOTOPHIMU KaK C IOPUAMYECKUMH (DaKTaMHU OH CBSI3BIBAET CBOE
MaTepHaIbHO-TIPAaBOBOE TPeOOBaHUE K OTBETYMKY WJIM TMPABOOTHOIICHHE B IEJIOM,
KOTOPBIE COCTaBJISIIOT MpPEAMET HcKa. B »ToM 3HaueHUM TepMUH "OCHOBaHuUE"
ynoTpeobsisercs 3akoHoM (4. 1 cT. 34, 4. 3 cT. 208, cT. 129, 219, 221 T'TIK).

DneMEeHTHI UCKa TECHO B3auMOCBs3aHbl. OCHOBaHUE UCKa, OYIy4H TOJIBEACHO MO/
TUIIOTE3Y MPABOBON HOPMBI, MPEAONPEACISIET HOPUANYECKYI0 MPUPOAY CIOPHOTO
MPABOOTHOIIICHUS UM BBITEKAIOIIETO U3 HETO MaTepuaIbHO-TIPABOBOTO TPEOOBAHMS,
COCTABJISIIOIIETO TMpeaMeT Hcka. B cBolo ouepenpb, MNpeaMeT 00yCIOBIMBAET
COJIep)KaHUE HCKa: MaTepHAIbHO-NIPABOBOE TPEOOBAHHE MOXKET OBITh 3aUIUIIECHO
TOJNBKO  MPUCYXKIECHHEM,  CYIIECTBOBAHME WU  OTCYTCTBHE  CIIOPHOTO
MPABOOTHOIICHUSI ~ 3aIMINACTCS  CYJAeOHBIM TpPU3HAHUEM; M3MCHEHUE  WIH
MpEeKpalieHe CIOPHOIO MPAaBOOTHOILIECHUS JENaeT HEOOXOIMMBIM CyAeOHOe
npeoOpa3oBaHue U KOHCTUTYTHUBHOE PEIlIEHUE Cy/a.

Breienenne 52ieMEHTOB HCKa UMeEET OOJbIIOe MPAKTUUECKOE 3HAYCHHE B
rpakaaHckoM mporiecce. Vcrer o0s3an q0oka3aTh OCHOBaHHWE CBOETO McKa. OTBETUYHK

JOJIKCH OBITH CBOCBPCMCHHO OCBCIOMIJICH 00 OCHOBaHHMH HCKa, I[a6I)I IIOoArOTOBHUTD

t 'opgoit B.M. OcnoBanune ucka. C. 60 u cnen.; BacekoBckuit E.B. Kypc rpax-

naHckoro mporecca. C. 598-603.
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CBOM BO3pPaXEHHUsI, T. €. yKa3aTh Ha (aKThl, OMPOBEPraoIiie OCHOBaHUE UCKa. Takum
o0pa3oM, OCHOBaHHME HCKa - €CTb TOT CTEp>KEHb, BOKPYT KOTOPOTO BEIETCS
JIOKa3aTelIbCTBEHHAs! JI€ATEIbHOCTh CTOPOH, MO0 UCTEell JO0Ka3bIBaeT (PaKThl,
MOJIO)KEHHbIE B OCHOBAHMHM HCKa, & OTBETYHMK KX OIPOBEPraer, 3JE€Ch OCHOBA
pacrpeenieHus OpeMeHH 10Ka3bIBaHUS B COCTA3ATEILHOM IpolLiecce.

[IpeameT ucka - 3T0 TO MPaBOBOE TpeOOBaHME, TE MPaBa U 00SI3aHHOCTH, KOTOPHIE
CyJl JOJDKEH PacCMOTPETh ISl BBIHECEHHs MPaBHIIBHOIO pemieHus cyaa. Ilpeamer
MCKa CTAaHOBUTCA 3aTEM MPEIMETOM CYJI€OHOTO PEIICHUSI.

ConepxkaHne MCKa yKa3bIBaeT Ha BUJ CyleOHOM 3alUThl, KOTOPBIA UCIPAINBAET
uctel. B COOTBETCTBUU C COIEpXKAHUEM UCKH JETATCA Ha BHUIBI. DJEMEHThI HCKa
MO3BOJIAIOT Cyly MHIMBUIyaIM3UPOBATh UCK. DTO HEOOXOAUMO B TEX CIydasX, KOrjaa
CyJl pa3pelraeT BOIpoc O TOM, He ObUT JIM MPEIbABICHHBIN UCK YK€ MPUHSAT CYJIOM,
WIK HE OBbLI JIU OH paHee YK€ pa3pellieH, WM He BbIHEC JIU CYJ paHee MO HEMY
cBoero pemrenus (4. 3 cr. 208 I'TIK). [Ins paspemienus 3Toro Bonpoca HeoO0X0auMo
YCTAaHOBUTh TOXJECTBO NPEIBABICHHOIO HCKa C pPaHEE pPacCMOTPEHHBIMU
TPEOOBAHUSIMU WIH YK€ HAXOJAIIUMUCSA B MPOU3BOJICTBE. TOXIECTBEHHBIMU OYIyT
WCKH, €CJIM B HUX COBIAJIAIOT MPEIMET U OCHOBAHHUS U €CJIH B J€JI€ YUaCTBYIOT T€ ke
CTOpOHBI. Eciu HCKM TOXAECTBEHHBI, Cy 0053aH 0TKa3aTh B IPUEME UCKOBOTO 3asB-
nenus (ct. 129 T'TIK) wnm, ecnu 0HO OMTMOOYHO TMPUHSITO, TPEKPATUTH TPOU3BOICTBO
no geny (cr. 219 I'TIK), mubo octaBuTh 3asgBieHue 0e3 paccMoTpenus ( cr. 221

TTIK).

1.3. Buanl uckoB

JleneHue MCKOB HA BUJIBI, WM KJIacCU(UKAII UCKOB, MOXET OBITh MPOU3BEIACHO
M0 Pa3IMYHBIM OCHOBAaHMSIM: MO MaTEPUAIbHO-IPABOBOMY HIIA MPOIECCyaATbHOMY
npu3Haky, JlJis HaykW TpakIaHCKOTO MpoIlecca MpoleccyanbHas KiaccuuKaius
HCKOB, OXBaThIBAIOIIAsl BCE BBl CYJACOHOM 3alllUThI, aHAIMU3UPYIOIIAs Pa3InUuUs
AJIEMEHTOB WCKOB Pa3JIMYHBIX BUIOB, UMEET HauOoubiiee 3HaueHue. OCHOBaHUEM
MpoIecCyanbHOM KilacCu(pUKaIIMU UCKOB HA BUJIBI CIIY>KHUT COJIEPKAHUE UCKOB.

1. TlepBytro Tpyrmiy HCKOB 00pa3yloT MCKH O MPUCYXKIACHUH, HAMpaBJICHHBIC Ha
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MPUHYIUTEILHOE OCYIIECTBICHHE TPAXIAHCKUX TPAaB WU, TOYHEE, HA MPU3HAHUE
TpeOOBaHM, BHITEKAIOIINX U3 CYOBEKTUBHBIX IPAKIAHCKUX TPaB MPABOMEPHBIMH H
MOJICKAIIMMHU TIPUHYIUTEITLHOMY OCYIIECTBICHHIO. B HUX UCTEl MNpPOCUT Cyn
MPUCYIUTh OTBETYMKA K BBITOJTHEHHUIO OMPEACICHHOTO ACHCTBUS WIIH BO3ICPKAHHUIO
OT Hero (Hampumep, OTAaTh 10T, OCBOOOIUTh KBApTUPY, HE YNHUTH MPEMSTCTBUN B
oOMEeHE KBAapTUP, BO3MECTUTh YOBITKM U T.I1.). [locKONbKY McTEl 100MBaeTCsl TOTO,
YTOOBI OTBETYMK OBLIT MIPHUCYXKIEH K UCIIOTHCHUIO CBOMX OOS3aHHOCTEH, TO 3TH UCKU
HA3bIBAIOTCS UCKAMH O TIPUCYX)JeHUU. [10CKOJIbKYy Ha OCHOBAaHUU PEIICHUs CyJa 10
3TOMY WCKY BBIIACTCSI HUCIOJHUTEIBHBIM JINCT, OHHM HA3bIBAIOTCS  TaKKe
WCITOJTHUTEIILHBIMU WJIH HCKAMU C UCTIOJTHUTEILHOM CHITOMN.

WcnonHuTenbHble HWCKM  HANpaBJICHbl Ha  MPUCYXKICHHUE  OMNPEEICHHOTO
TPaXIaHCKO-TIPAaBOBOTO TpeOoBaHUs. MICIOTHUTEIBHBIE HCKH TTOATOMY OKa3bIBAIOTCS
TECHO CBSA3aHHBIMM C MaTepPUATBHO-TIPABOBLIMU IPaBaMU-TPEOOBAHUSIMU WM
HCKaMH B MaTepUabHO-TIPABOBOM CMBICIIE, SIBIISASICh X TpolieccyaibHOU (hopmoit u
oTpaxas Ha ceOe UX IOPUANICCKUI XapakTep.

[IpeamMeToM  HMCHOJHUTENBHOTO  HMCKa  SIBIAETCS  MaTepUabHO-TIPABOBOE
TpeOOBaHHUE HUCTIA K OTBETUYMKY 00 HCIOJHEHUM OOS3aHHOCTH: TMEpenaTh Belllb,
BBITIOJIHUTH PabOTy, OKa3aTh yCIYTY, BOBMECTUTH YOBITKH, BHIIIJIAYMBATH A TUMEHTHI U
T.I1.

OcHoBaHUEM HCKa O TIPUCYXKICHUU SIBJISIFOTCS MTPaBOMPOU3BOAAIINE (DAKTHI, T.C.
bakThl, ¢ KOTOPHIMHU CBSI3aHO BO3HUKHOBEHHE CaMOTo TMpaBa ((akT 3aKIrOUYCHUS
noroBopa, (akT gadd  JeHer B3alMbl, (aKT HaAMUCAaHUS JIMTEPATYPHOTO
MIPOU3BEICHUS €T0 aBTOPOM), U (haKThl, C KOTOPHIMH CBSI3aHO BO3HHKHOBEHHE IpaBa
TpeboBaHMs (CPOK HACTYIUICHUS TUIaTeXa JOJTa, HEBBIMOJHEHUE OOS3aHHOCTU TIO
JIOTOBOPY, HApYIIICHUE aBTOPCKUX IPaB U T.JI.).

ConepxaHue WCKa O TPUCYKIACHUH COCTOMT B TPEOOBAaHMM HCTIIA K CYAy O
MPUCYXKJEHUU OTBETYMKA K COBEPUICHUIO OMPEACICHHBIX JIEUCTBUA WK
BO3JICpKaHUIO OT HUX. OHO HaXOJHWT OTPAKEHHE B TIPOCUTEIHHOM ITyHKTE UCKOBOTO
3asiBIeHUS (B3BICKATh JIOJIT, TIEPEAaTh BEllb, BOCCTAHOBUTH Ha paboTe, BHICETUTH U
T.IL.).

2. Bropoii BUJI UCKOB - UCKHU O Npu3HaHWU. OHU HaIpaBlICHbl HA IPU3HAHUE WIIH,
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WHaye, Ha YCTAHOBJICHHE, MOATBEPKIACHUE CYJIOM HAJIUYUSl WIH OTCYTCTBUSA
IOPUINIECKOTO OTHOIIeHU. Hampumep, uctuma TpedyeT yCTaHOBJICHHS OTIIOBCTBA
OTBETYMKA B OTHOIICHUH POXKJICHHOTO €10 peOeHKa; McTell TpeOyeT Mpu3HaTh CBOU
Opak C OTBETYMIEH HEACHCTBUTEIBHBIM; YCTAHOBUTH MpaBa aBTOPCTBA Ha
JUTEPATYpHOE MpoU3BeAcHHUE U T.I. Llenb 3TUX HMCKOB — JIMKBUIALMS CIOPHOCTH
npaBa. CaMa HEONPEICIICHHOCTh IIpaB M O0SA3aHHOCTEH WJIM MX OCIapHBaHUE, JTaKe
€CJIM UX €lle HE HapyIIWJIU JEUCTBUEM, MOPOXKAACT MHTEPEC B UX 3alIUTE MyTEM
Cy1eOHOrO WX YCTAHOBJICHHUS WJIM TpU3HAHUA (OTCIOJa M JPYroe Ha3BaHUE 3TOIO
UCKa - YCTAaHOBUTENbHBIN). YCTaHOBUTENIbHBIE WCKH HAMNpaBi€Hbl HE Ha
NPUCY)KJCHUE OTBETUYMKA K MWCIOJHEHHWIO, a JIMIIb Ha MpPeIBapUTEIbHOE
YCTaHOBJICHHE WM O(PUIIMATbHOE NPHU3HAHWE MPABOOTHOIIEHHUS, 32 KOTOPHIM €IIle
MOXET TMOCJIEeIOBaTh HUCK O MpUCYXJAeHUHU. Tak, mociie TpeabsBICHUS HCKA O
MIPU3HAHUU JIMIIa aBTOPOM JIMTEPATYPHOTO MPOU3BEACHUS BO3MOKHO MPENBSIBICHHE
MCKa O B3bICKAHWM BO3HATPAXKICHHS 3a HEIMPABOMEPHOE €ro HMCIOJIB30BAHUE U O
B3BICKAaHUU YOBITKOB.

Y CTaHOBUTENBHBIE UCKA UMEIOT COBEPIIEHHO CaMOCTOATEIIBHOE 3HAYEHUE U HE
SBJISIIOTCSL  TIOJOOHO MCIHOJIHUTEIBHBIM TpoIecCyalbHON (PopMON MaTepuanbHO-
MPaBOBBIX TPeOOBAaHUU WM HMCKOB B MaTepuajIbHO-TIPaBOBOM cMbIcie. [IpeameTom
UX B OTJIMYME OT MCKOB O MPUCYXKICHUU SABISIETCA CaMO MaTepHAIbHO-TIPABOBOE
oTHouieHue. [loaTOMy yCTaHOBUTENIBHBIE HCKU JOJITO€ BpPEMsi HTHOPUPOBAIHUCH
MPOLIECCYAIBHOW TEOPUEN M 3aKOHOIATEIIHCTBOM, UCXOA U3 JIOKHOW UJEH O TECHOMN
CBSI3M MATEPUAIBHOTO TPaXXJAHCKOTO TpaBa M MpoIecca, KOTOPBIM CTpOMCs
NPUMEHUTEILHO JIMIIb K HCIOJHUTEIbHBIM HCKaM. YCTaB TpaxgaHCKOTro
cynornpousBojacTBa Poccuiickoit Umnepuun 1864 1. B 00mieir ¢popme 3TOT BUI MCKOB
HEe TIpeaycMaTpuBajl, TOBOPHI O HUX JIUIIL B pasjeie, MOCBIIIEHHOM 0COOEHHOCTM
cynonpousBojactBa B [Ipubantuiickom kpae (ct. 1801), yTo maBajio BO3MOXKHOCTh
OTPULIATh UX HAIMYHUE U HEKOTOPHIM YUEHBIM.

YcTaHOBUTENBHBIE MCKHM MOTYT OBITh C TMOJIOKUTEIBHBIM HWJIHM OTPHUIATEIbHBIM
comepkannemM. Korma wucrterp TpeOyeT YCTaHOBUTH HAJU4He  KaKOTO-THOO
MPABOOTHOIICHUSI MEXJIYy HHUM U OTBETYMKOM, TO OTO IMOJOXHUTEIBHBIM HCK O

npu3HaHuU (MCK O MPU3HAHHWH OTIIOBCTBA, aBTOPCTBa U T.1.). Korma xe TpeboBaHue
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CBOAMTCS K MPU3HAHHUIO OTCYTCTBHSA IPABOOTHOLIEHHSA, O KOTOPOM YTBEPKIAET
OTBETYHK, JIMOO O MPHU3HAHUU €r0 HEICUCTBUTENIBHBIM - 3TO OTPULIATEIBHBIN UCK O
NpU3HaHUU (MCK O MPU3HAHUM HEJIEUCTBUTEIILHOCTU CJEJKH, 3aBelllaHus, Opaka u
T.IL.).

[IpeameToM MCKa O MPU3HAHUM CIYX,aT MaTepUaIbHbIE MPABOOTHOIICHUS MEXKIY
UCTIOM M OTBETUYMKOM. OJIHAKO Halll 3aKOH JIOMYCKAaeT W UCKU O NMPHU3HAHUU, TJIE
IPEAMETOM SIBJISETCS MPABOOTHOLIEHUE MEXKYy COOTBETUMKAMU. TaKOBbI, HAIIPUMED,
UCK TPOKypopa O Tpu3HaHUU (GUKTUBHOTO Opaka  HEJACHCTBUTEIbHBIM,
IpEIbSIBICHHBIN K 000MM CylpyraM, UCK O MIPU3HAHUU CIETIKU HEICWCTBUTEIHHOM.

OcHOBaHHEM HCKOB O IPU3HAHUHU CITYKaT (DAKTUUECKUE 0OCTOATENBCTBA!

B TIOJIO)KUTEJBHBIX HCKAaX O NPU3HAHUM - NPABONPOU3BOAAIINE (DAKTHI, B
OTPULATEIBHBIX UCKAX O MPU3HAHUM - IpaBoNpeKpamaromue ¢Gakrel. B ocHOBaHMAX
UCKOB O MPHU3HAHUM OTCYTCTBYIOT (DaKkThl, MOATBEPHKIAIOIINE BO3MOMXKHOCTh
OPUHYAUTEIBHOTO OCYILECTBICHUS TpaBa, MO0 OHM HalpaBlCHbl HE Ha
IPUHYIUTEILHOE OCYLIECTBIEHUE MPaBa, a JIMILIb HA €ro Npu3HaHue (YyCTAaHOBJICHHE)
CYJIOM.

ConeprxaHue UCKa O MPU3HAHUU SIBISIETCS TPEOOBAHUEM K Cyly 00 YCTaHOBJIEHUU
B PpEIIEHWM HAIWYMSA WM OTCYTCTBHSl IPABOOTHOLIEHHUS, YKA3aHHOIO MCTIIOM
(mpu3HaTh aBTOPCKOE IPaBO HCTLA, YCTAHOBUTH OTIIOBCTBO, IMPHU3HATH CHEIKY
HEJICCTBUTEILHOM H T. II.).

3. IlpeoOpa3oBarenbHble HUCKHM HamNpaBi€Hbl Ha CO3/1aHUE, HM3MEHEHHE WM
IpeKpalieHle OPUAUYECKOT0 OTHOILIEHUS MaTepUalibHO-IIPABOBOIO XapakTepa
(MaTepuaIbHO-TIPABOBOIO OTHOIIECHUS). OOBIYHO YYaCTHUKHU TPaKJaHCKOTO 000poTa
BCTYIAIOT, U3MEHSIOT U MPEKpallaroT CBOM MPaBOOTHOLIEHHs MO CBOEH Boisie 0e3
yuactus cyna. OJIHaKo B pajie ClIy4yaeB, MPSMO MPETyCMOTPEHHBIX 3aKOHOM, TaKHe
JEHCTBUSL MOTYT OBITH COBEPILEHBI TOJIBKO MOJ KOHTPOJIEM CyZa. 3aHHTEPECOBAHHOE
auno oOpamiaercss B Cyl € MpeoOpa3oBaTeiabHbIM HCKOM, M B Cllydyae ero
YIOBJIETBOPEHUS! CYJ BBIHOCUT KOHCTUTYTHBHOE peElIeHHE. YyacTue cyJa B 3TOU
CTOPOHE  TpPaXIAHCKOro  00OpoTa  MpPEACTaBISAETCS  BCE K€  SABIICHUEM
ucKiounTenbHbiM.  [loaToMy ©  mpeoOpa3oBaTesibHbIE HCKH  MOTYT  OBITh

NpCAbABJICHBI, KOI'’ld 3TO CICHUAJIBHO IMPECAYCMOTPCHO 3aKOHOM. TaK, HaIIpHuMCEp,
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Opak MOXKET OBITh PACTOPTHYT B OpraHax 3arca, HO B CIIy4asiX, IpeIyCMOTPEHHBIX CT.
21-23 CewmeitHoro xkoaekca P®, oH pacropraetcs B CyAcOHOM TMOpSIKE.
[IpeoOpazoBarenbHOE pelIeHUE CyAa M0 UCKY OJHOrO M3 CYNpyroB pacTopraeT Opak
MEXIy HUMH, YTO TaK)KE€ PETUCTPUPYETCS B YCTAHOBJIEHHOM IOPSAKE B OpraHax
3arca (ct. 25 CK PO).

[To cBoeMy cojepskaHUIO MpeoOpa3oBaTeIbHbIE UCKHU TOJPA3JCISIIOTCS, B CBOIO
ouepeib, Ha UCKH MPAaBOCO3UIAIOIINE (IPABOMIOPOKAAIOUIUE), IPABO-U3MEHSIOIINE U
npaBonpekpaiamue. B ciyyae mpaBonopokIaoiiero ucka cyJi CBOMM peleHueM
CO3UJIaeT HOBOE MpaBo, Koero He ObuIo paHee. Tak, B coorBeTcTBUM cO CT. 274 'K
JIUII0, 3€MEJIbHBIA Yy4aCTOK KOTOPOTO MMEET Kakue-JIMOO HeJOCTaTKU (OTCYTCTBYET
BO3MOKHOCTh TMPOX0JIa WK Mpoe3fa, HE MPOJOKEHbI BOJOCHAOKEHUE WU JIMHUS
aJIeKTponepeaad), BIpaBe TpeOOBaTh OT COOCTBEHHMKAa COCEIHETO ydacTKa
YCTaHOBJICHHUSI COOTBETCTBYIOIIETO CEPBUTYTA. B cilyyae HENOCTMXKEHHS COTJIACHs
cocelleid MO HMCKY 3aMHTEPECOBAHHOIO JIMIIA CEPBUTYT YCTAHABIMBACTCS CYIOM.
[loguepkHeM 31ech pa3iauyuMs MPABOMOPOXKAAIONIETO MCKAa OT MCKa O NMPU3HAHUU.
OnHo oOOpaieHne 3auHTEPECOBAHHOIO JIMIA K CBOEMY COCEAYy HE MOpPOXKJIAeT
CEpBUTYTA B CIIy4yae HEAOCTUKEHUs cornacusi. CepBUTYTHbIE OTHOLUEHUS CO3/IA0TCS
7100 UX JOTOBOPOM, 3aPETHUCTPUPOBAHHBIM B YCTAHOBIICHHOM TOPSIIKE, JIMOO TIPABO-
NOPOXKIAOIIMM pEUIEHUEM CyJa. be3 COOTBETCTBYIOIIErO pEUIEHUs] CyJa CEPBUTYT
HE MOXET BO3HHUKHYTh, TOTJIa KakK B YCTAaHOBHTEIBHBIX MCKax IIPaBO MOXKET
BO3HHMKHYTH JI0 M BHE PELICHUS Cya: aBTOPCKUE MpaBa BOZHUKAIOT M3 caMOro ¢akra
CO3JaHMs TPOU3BEACHUS aBTOPOM, POAMTENILCKUE MPABOOTHOIICHHUS BO3HUKAIOT U3
caMoro (¢akra MPOUCXOXKICHUS peOdeHKa OT JaHHBIX POJAUTENEH W CyA JUUIb
ouIMaTBHO MMPU3HAET ITU TIPaBa.

CynebHoe pellleHHe M0 MpeoO0pa3oBaTEeIbHBIM HCKaM BBICTYHAET HOPUIUUYECKUM
dbakToM MaTepualbHO-TIpaBoBoro xapaktepa (4. 2 m. 3 cr. 8 'K P®d), mo
MIPABOTIOPOKIAIOIIUM UCKAM - MIPABOMIOPOKAAIOIIIM IOPUANIECCKUM (HaKTOM.

B ciydae npaBOM3MEHSIONIETO MCKa PEIIEHUE CyAa M3MEHSET MPaBOOTHOLIEHUS
cTopoH. W 31ech mpW HaMWMYUU CTHOpa TOJBKO PEIICHHE Cyaa MOXKET H3MEHUTH
npaBoOTHOIIEHUE. Tak, B cooTBeTCTBUHU C 4. 3 cT. 252 I'K P® npu HegocTmx)eHun

YYaCTHUKAaMHU JI0JICBOM COOCTBEHHOCTH COTJIAIICHHUS O TOPSAKE U pa3Mepax,
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YCIIOBUSIX pazfiela OOIIero MMYIEeCTBa WM BBIJENA O pa3fed MPOU3BOIUTCS
pelieHneM cyAa N0 HCKYy 3aWHTEPECOBAHHOTO JHIAa. PelieHue cyia H3MEHSET
npaBooTHoOIIeHUs. Jlo pelieHus cyja CyHIeCTBOBAJO OTHOIIEHUE O0OIe10JIeBON
COOCTBEHHOCTH, TIOCJIE pEIICHHs CyJa COCTaB YYAaCTHHUKOB OOIIE0JICBOM
COOCTBEHHOCTH U pa3Mep HMYIIECTBA HM3MEHWIMCh W TIOSBUJIOCH OTHOILIEHHUE
WHUBUyaIbHOM COOCTBEHHOCTH Ha 4YacTh MMYIIECTBA B JIMIE OBIBIIETO JOJEBOIO
COOCTBEHHHKA.

[To mpaBomnpekpamaoneMy UCKy pelieHre cyJa MpeKpaiiaeT OTHOUIEHUSI CTOPOH
Ha Oynmymiee Bpemsi. CTOPOHBI OTHOIICHHSI HE MOTYT B PSIJIE CIIy4aeB MPEKPATUTh ITH
OTHOIIICHUS CaMH, OHHM TIPEKpamarTcs Ha Oyaymee BpeMs IO  HUCKY
3aMHTEPECOBAHHON CTOPOHBI TOJBKO PEIICHUEM cyJia. Tak, Mpy HAIMYUHU y CYIIPYTOB
oOIIIUX HECOBEPIIEHHOJETHUX JeTeil Opak B cooTBeTcTBUM cO CT. 21 CK P® moxer
OBITH PAaCTOPTHYT TOJILKO B CyJeOHOM mopsiake. be3 cooTBeTcTBYyIOIIEro perieHus
Cylla pacTopkeHHe Opaka 10 B3aUMHOMY COIJIACUIO CaMHMH CyIpyramu
HEBO3MOXKHO. AHAJIOTHYHBIM 00pa3oM JHUIICHUE POAUTEIBCKUX IPaB BO3MOXKHO
TOJIbKO B cyaeOoHoM nopsiake (ct. 70 CK P®). Vck o nuiieHun poauTeIbCKUX Mpas -
MPaBOMPEKPAMIAOIINNA HWCK. PemeHne cyma O JNHWIIEHWH POIWUTEILCKUX TIpaB -
IOpUINYECKUN (DAKT MaTEepPHAIBHO-TIPABOBOTO XapaKTepa, BIEKYIIMHM MpeKpalieHue
POJIUTEIHCKUX MTPABOOTHOIICHHH.

[IpeameToM mpeoOpa3oBaTEIBHBIX HCKOB SIBIISIOTCS TE€ MaTepHAbHO-TIPABOBBIC
OTHOIIEHUS, KOTOpBIC TOJIeKAT CyieOHOMY MpeoOpa3oBaHuio (HarpuMmep, OpadHbie
MIPaBOOTHOIIICHUS, POJUTEIHLCKHE IPABOOTHOIICHUS, OTHOIIECHUS OOIIEH T0JIeBON
COOCTBEHHOCTH U T. 1.).

OcHoBaHue mpeoOpa30BaTEeILHOTO UCKA PA3IUYHO B 3aBUCUMOCTH OT €T0 MOJIBU/IA.
B mnpeoOpa3oBaTeNbHBIX HMCKax, HANpaBICHHBIX Ha CO3JaHUE TIpaB, -3TO
MPaBOMPOU3BOIAIINE (AKThI; B MPeoOpa3oBaATEIBHBIX HCKaX 00 YHUYTOKECHUU
MIPaBOOTHOIICHUS - TIpaBoINpeKpaiatonre GakTel; B MpeoOdpa3oBaTeIbHBIX UCKaX 00
U3MCHCHUHM  FOPUIWYECKUX  TPABOOTHOIICHWH -  MPaBOIpPEKpaliaonme u
PaBOMPOU3BOIAIINE (AKThl BMECTE, TaK KaK M3MEHEHHE MPABOOTHOIIECHUS MOXKET
paccMaTpuBaThCs Kak MPEKpaIIeHUE CYIIeCTBYIOIIET0 OTHONICHUS U BOSHUKHOBCHHE

HoBoro. Hampumep, B uicke 00 yCTaHOBJIEHUH CEPBUTYTA - 3TO (PaKThl OTCYTCTBUS
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BO3MOXXHOCTH TI0JIb30BaTbCsl CBOMM YYacCTKOM B OMNPEIEICHHOM OTHOILIEHUHU
(oTcyTCTBHE BBI€3[]a HA JOPOTY) M HETOCTUIKEHUE COIJIAIIEHUS C COOCTBEHHUKOM; B
UCKE O JIMIIEHUU POJUTENIbCKUX IpaB - (DaKThl 370yHOTPEOJICHUS POAUTEIBCKUMU
npaBaMH; B UCKE O pazjelnie oOmieil COOCTBEHHOCTH - (DaKT MONTy4YeHHs HAcleACTBa,
NOPOJIMBIIMI OTHOLIEHUS OOIIEA0JIEBOM COOCTBEHHOCTH M TpeOOBaHHE O BbIAEIIE
JI0JIY, U HEAOCTUKEHNUE COTIAIlIEHUsI C COOCTBEHHUKAMH.

ConepxaHueM TpeoOpa30BaTEIBLHOTO HCKa SBISICTCS TpeOOBaHHWE K Cymy 00
YCTaHOBJIEHUM HOBOTO, UW3MEHEHUU WM MPEKpaIleHWHd  CYLIECTBYIOLIErO
MPABOOTHOIICHHUS.

[IpakTideckn He BCerna JETKO PasIUYuTh OTACIbHBIC BHUABI MCKOB, MOCKOJBKY
OHU HEPEIKO KOMOMHHUPYIOTCA Apyr ¢ ApyroM. Tak, MCKy O HpH3HAaHUU OpAepa
HEJCUCTBUTEIHPHBIM MOXET COIyTCTBOBaTh HWCK O BBICEJICHHHM, HCKYy 00
YCTaHOBJIEHUM OTILIOBCTBA - MCK O B3bICKAHWU QJIMMEHTOB Ha peOeHKa, MCKY O
pacTop>KeHUHU Opaka - UCK O pa3zelie CyNpyKEeCKOro UMYIIECTBa.

Hapsiny ¢ npoueccyalibHON Kinaccu(UKaed HCKOB MO COJIEPKaHUIO CYIIECTBYET
KJIacCU(pUKaLUs 0 MaTepHaIbHO-TIPAaBOBOMY IPU3HAKY - IO MaT€pUAIbHO-TIPAaBOBOM
MPUHAAJIEKHOCTH MTPAaBOOTHOUIEHUSI CTOPOH. MICX0s M3 3TOro mpu3HaKa paziuyaroT
UCKU U3 FPAXKIAHCKUX, CEMEHHBIX, TPYIOBBIX, 3€MEIbHBIX U HHBIX TPABOOTHOLICHHH,
UCKM O 3alllUTe MpaB NOTpeOUTede, UCKU O 3allUTe YECTH U JOCTOMHCTBA U
BO3MEIICHIUH MOPAJIBHOTO Bpeaa u T.m. Kaxmas w3 3THX Tpynm MOXKET OBITh
HoJieJieHa Jlajee MO MPaBOBbIM MHCTUTYyTaM. TakK, UCKM M3 TPakIaHCKO-TPAaBOBBIX
OTHOIIICHWUH JEeNsITCS Ha WCKHA JKUJHINHBIE, aBTOPCKUE, H300peTaTesNbcKhe, U3
IpUYUHEHHS Bpeaa U ap. JTa Kiaccu(uKaius paclpocTpaHeHa Ha MIPAKTHKE MPH ee
0000IIeHNH 10 OTAENbHBIM KaTeropusiM feil. Ha ee ocHOBE MOCTpOEHBI MHOTHE
pyKoBoAsIKe yKa3aHus mieHyMoB BepxoBuoro Cyna Poccun.

Bmecte ¢ TeM B LMBHJIMCTHYECKON HAyKe YCTAHOBWJINCH U HEKOTOPBIE NIPYTHe
nojipas3zesieHuss UCckoB. Tak, Hampumep, pazIU4alOT MCKU BEIIHbIE U JIMYHBIE. 3a
HEKOTOPBIMU OTIIEIBHBIMH HCKAMH CO BPEMEH PUMCKHUX IOPHCTOB YTBEPIHIMCH
crelManbHble Ha3BaHMs. VICK, OCHOBaHHBIH Ha TMpaBe COOCTBEHHOCTH U
HamnpaBlICHHBI Ha BO3BpAIllEHHE BEIM M3 YYKOTO HE3aKOHHOTO BJaJICHUS,

HMCHYCTC BHUHJIWUKAIIMOHHBIM, HCK, OCHOBAHHBI Ha TOM XKe IIpaBc H I/IMeIOI]_II/Iﬁ
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OCJIbIO YCTpaHUTb C€ro Ha pPCHICHUA I[MOCTOPOHHUM JIMIIOM, HOCHT HA3BaHUC
HCTATOPHOTIO. Ho »5ta HOMCHKIJIATypa HC IIPOBCACHA IIOCICAOBATCIIBHO, HC
OXBATbIBACT BCCX BO3MOJKHBIX MCKOB, J1d 1 CaMU TCPMHUHbBI BO3HUKIIN cnyqaﬁﬂo n HC
OOHHUMAIOT CYHICCTBCHHLIX IMPHU3HAKOB TCX HCKOB, K KOUM OTHOCATCA. HOBTOMy IpH
HHAUBUAYAJIU3allHd HCKOB H€O6XOI[I/IMO YUYUTBIBATb COACPKAHUC IIPCIMCTAa U

OCHOBAHHUC JaHHOI'O HUCKa.
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TJIABA 2. BCTPEYHBIN VCK U MTPOIIECCY AJILHBIE CPEJICTBA
SAIIATHI

2.1. IIpaBo Ha ucK

n "

[TockonbKy 3akoH ymnoTrpeOisieT TepMHUH '"UCK" B pa3NUYHBIX CMBICIax (B
MaTepUAIBHOM U MPOIIECCYaTbHOM CMBICIIAX ), TIOCTOJIBKY TBOMCTBEHHBIM SIBIISICTCS U
noustue '"mpaBo Ha ucK". Ecnu moa uMckoM TOHUMATh OOpalleHHOE K CYIy
TpeOOBaHME O 3alllUTe HAPYIIEHHOTO W OCMapUBaeMOro IMpaBa, TO MPAaBO Ha MCK
Oyler o3HauaTh MpaBO Ha oOpalleHue B CyI 3a CyAeOHOM 3allUTON WM MPaBO Ha
NpEeabIBICHUE HCKa, T.e. IMPaBO IMpoleccyanbHoe. Eciau moa MCKOM MOHUMATH
MaTepHaIbHO-TIPaBOBOEC TPeOOBaHMWE HCTIA K OTBETYMKY, TO TPABO HA HCK OyaeT
O3HAYaTh MPABOMOYME HA MPUHYIUTEIHHOE OCYIIIECTBICHUE CBOETO MpaBa uyepes Cy/i,
T.€. IpaBO MarepuaibHoe. CiemyeT pazinyaTh MPaBO HAa MCK B MPOIECCYaTbHOM U
MpaBO Ha WCK B MAaTE€pUAILHO-TIPABOBOM CMBICIIC, KOO 3TO pa3IWYHBIC IPABOBBIC
SIBJICHUSI, UMEIOIINE PA3JIMYHBIEC MPEATOCHUIKY.

[IpaBo Ha UCK B MaTepHaIbLHO-MIPABOBOM CMBICIIC €CTh MTPaBO HA MPUHYIUTEIHHOE
OCYIIECTBJICHHUE CBOET0 MAaTEpPHAIILHOTO IMpaBa-TpeOOBaHMs (MPUTA3AHUS) K
otBeTuuKy. [Iporecc B cyae Bemercs AJig TOTO, YTOOBI BBISICHUTH, UMEET JIM HCTEI]
MpaBO Ha UCK B MaTepUaIbLHOM CMBICIIC WK HeT. Eciu y ucTIa mpaBo Ha UCK B 3TOM
CMBICII€ OTCYTCTBYET, TO Cy/l B CBOEM PEIICHUH JODKEH OTKa3aTh B UCKE.

[TonsTMe wWCKka W TpaBa Ha HWCK B MaTepUAILHO-TIPABOBOM CMBICIIC IS
MPOIECCyaTbHON HayKH HEJOCTATOUYHO U JOJIKHO OBITh IOMOJHEHO MPaBOM Ha UCK B
mpolieccyalbHOM CMbIcie. B mporeccyaqibHOM CMBICIIE TIOA TMPaBOM Ha HCK
MOHMMAETCSl TpaBO Ha oOpallleHHe B CyJ 3a CyaeOHOW 3aliuToi, T.. MPaBo
MOCPEJICTBOM TIPENBSABICHHUS] HKCKa TIOCTaBUTh CyJ Tiepea HEOOXOIMMOCTHIO
pa3pemnmTh JIeJ0 COTJIACHO 3aKOHY. DTO MpaBO HA MPaBOCY/IUE MO KOHKPETHOMY
IPaBOBOMY CIIOpY, T.€. TMPaBO Ha OOBEKTHBHO-TIPABWIIBHOE CYICOHOE pelIcHHE.
[IpaBo Ha mpeabsBICHUE HCKa - ofAHA W3 (GOpM MpaBa Ha CyAeOHYIO 3aluTy,

3akperienHoro Koncrutyiueit (ct. 16). CyneOHas 3anmTa B rpak 1aHCKOM MPOoIecce

NPUHAJICKUT TpaxaaHaMm u opranuzauusm (ct. 3 T'TIK), a Takke MHOCTpaHHBIM
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rpakaaHaM U JuiaM 0e3 Tpak1aHCTBa.

[IpaBo Ha MpeabsIBICHUE MUCKA CBA3BIBAETCS 3aKOHOM C HAJIMYUEM ONpPEIETEHHBIX
MHUHHUMAJIbHBIX YCIIOBHH, TaK HAa3bIBAEMBIX IPEANOCHUIOK IpaBa Ha IMPEAbSIBICHHUE
ucka. llpenmoceuikamu mnpaBa Ha MNPEAbSIBICHUE HCKA SBISIOTCS FOPUINYECKHE
GbaKTbl, C HAIMYMEM WM OTCYTCTBUEM KOTOPBIX 3aKOH CBSI3bIBA€T BO3HUKHOBEHHUE
CyOBEKTUBHOTO MpaBa Ha MPEIbSIBICHUE UCKA 110 KOHKPETHOMY TPaXJIaHCKOMY JIETy.
Pa3znnuaroTcs npeanochlIKi OOIIKE U CIIEHUAIIBHBIE B 3aBUCUMOCTH OT KpyTa 1€, 110
KOTOPbIM OHHM NPUMEHSAIOTCS, W TOJIOKUTEIbHBIE WU OTPUIATEIbHBIE B
3aBUCUMOCTH OT TOrO, C HAQJIWYUEM HUX HIM OTCYTCTBUEM CBSI3bIBAET 3aKOH
BO3HMKHOBEHHUE IIpaBa Ha UCK B MPOILIECCYaTbHOM CMBICIIE.

K o6mmm nonoxuTenbHbIM MPeanoChlIKaM OTHOCSTCS;

1) mpoueccyanpHas MpaBOCIOCOOHOCTh UCTIA U OTBETUMKA. [[1s1 oOpaleHus B cy
HeoO0XouMa MpoleccyaibHas MPaBOCIIOCOOHOCTh HE TOJIBKO MCTIIA, HO M OTBETYHKA.
[IpakTyecku 3TO UMEET 3HAYEHHE TOJIBKO JJISI OpraHU3allNi, KOTOpPbIE, YTOOBI OBITH
JMIOM, YYACTBYIOIIMM B JI€Ji€, IOJKHBI 00J1a1aTh MPaBaMH IOPUIAYECKOro Juma. Y
rpaxKJ1aH MPaBOCIOCOOHOCTh BO3HMKAET C MOMEHTa poXxAcHUs. JleecrnmocoOHOCTh
UCTUA W OTBETYMKAa HE OTHOCUTCS K YHCIY MPEANOChUIOK, TaK Kak IpaBO Ha
IpeIbsBICHUE UCKa CBSI3aHO CO CIOCOOHOCTBHIO OBITH CTOPOHOM B MpOLIECCE, a HE C
BO3MOYKHOCTBIO CaMOMY OCYLIECTBJISITh CBOM IIpaBa; 3[E€Ch BO3MOKHA IOMOIIb
CyJ1eOHOT0. MPE/ICTABUTEIS;

2) MOABEIOMCTBEHHOCTH criopa cyay (ct. 25 I'TIK);

3) 4YacTHOU TMOJOXUTEIHHON NPEANOCHIIKON SIBISETCS TaKKe HEOOXOAUMOCTh
COOJII0IEHUS TPEABAPUTENIBHOIO JOCYAEOHOT0 MOPSKa pa3pelieHus: JaHHOTO Cropa.
Orta crienuanbHas NPeAnoChUIKa MPUMEHSIETCS Hapsy ¢ OOIIEH b M0 HEKOTOPHIM
KaTeropusiM Jied, NOpsMO MPEAYCMOTPEHHBIX 3aKOHOM. Tak, Mo cmopam ¢
TPAHCTIOPTHBIMU OPTaHU3AIMSIMU HEOOXOAMMO COOJIO/IEHHEe TaK Ha3bhIBAEMOIO
NPETEH3MOHHOTO TOpSAKa, T.€. O00S3aTeldbHOr0 OOpaleHus K JODKHUKY O
BBINIOJIHEHUHU OOSI3aHHOCTH Kak 00s53aTeIbHOT0 YCJIOBHUSl JJisi  TOCIEIYIOIIErO
oOpallieHus! B CyJ, €ciii TpeOOBaHUE HE YAOBJIETBOPEHO. [10 HEKOTOPBIM TPYAOBBIM
criopaM HEOO0XOJMMO MpeABapPUTENIbHOE OOpallleHHWEe 3a €ro pa3pelieHUEeM B HHbIE

IOPUCIUKIIMOHHBIE OpraHbl (HalpuMep, B KOMUCCHUIO IO TPYAOBBIM CIIOPAM).
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Jis  OocylIecTBICHHMsS TpaBa Ha TMPEAbABICHHE HCKA HEOOXOAUMO TaKXKe
OTCYTCTBHE Psiia 00CTOSATEIBCTB (OTPUIIATEIIBLHBIC TPEATOCHIIKH ):

1) BcTynuMBIIEro B 3aKOHHYIO CHIJIy PEUIEHUsI CyJa MO CHOpPY MEXIYy TEMHU Ke
CTOPOHaMH, O TOM € TPEIMETE, MO TeM € OCHOBAHMSIM; PEIICHHS TaKoro poja
JPYroro HPUCAUKIIMOHHOTO OpTaHa, MPUHSATOTO B MpelesiaX CBOe KOMIIETEHIINH, a
TaK)ke B MPOM3BOJICTBE Cy/a Jieja MO CIOpYy MEXIY TEMHU K€ CTOPOHAMH, O TOM K€
peaMeTe, 1Mo TEM KE OCHOBAHHSIM;

2) IoroBOpa MEX]y CTOPOHAMH O Iepejaaye CIopa B TPETEHCKHUM CyJ, a Takxke
OTIpE/ENCHUs] CyAa O MPUHSATHU OTKa3a HCTIA OT TOXJAECTBEHHOTO HCKa JMOO O
MPEKPALICHUH TOXKIECTBEHHOTO CIIOPa MUPOBBIM COTJIAIIICHHEM .

[IpaBo Ha mpenbsBICHUE MCKAa HE 3aBUCUT OT HaJWYMs y MCTIA MpaBa Ha KHCK B
MaTepUaIbHOM CMBICIE, MO0 ATOT BOMPOC MOXKET OBITh BBISICHEH JIMIIh B XOJI€
CyZI€OHOT0 pacCMOTpPEHUS JIea.

Hanuuue npennochulok MmpaBa Ha UCK B MPOLIECCYATIBHOM CMBICIIE MPOBEPSIETCA
OpU TPUHATHU HUCKOBOTO 3asBICHHUS Cyaseil. [lpm sTOM OTCyTCTBHE OJHHX
MPEANOCHUIOK CBUACTENILCTBYET U 00 OTCYTCTBUHU Y UCTIA ITpaBa Ha MCK, YTO JIMIIIAET
€ro BO3MOXKHOCTH KoOrja Obl TO HHM ObUIO OOpaTUThCA B CyA C MOAOOHBIMHU
TpeOOBaHUSIMU (HEMOJABEIOMCTBEHHOCTh CIOpa CYIy; pa3pelieHre STOro cropa
CYJIOM WM JIPYTUM FOPUCAMKIIMOHHBIM OpraHoMm paHee). Jpyrue ske mpeamnochuIKu
CBUICTEIHCTBYIOT JIUIIH O HEBO3MOKHOCTH PEaTM30BaTh MPABO HA UCK B HACTOSIIUI
MOMEHT BBUJY MPEMATCTBUIA K TOMY, OJHAKO HE UCKIIIOYAIOT TaAKOH BO3MOXKHOCTH B
OyaymieM Tocjie WX OTHajaeHus (COOMI0ICHUE MPEABAPUTEIBHOTO J0CY/I€OHOTO
MOpsZIKAa pa3pelieHus] Cropa, TMOCKOJNBKY 3Ta BO3MOXKHOCTH €Ie HE YTpaueHa,
pacTopKeHue 10roBopa o rnepeaaye crnopa B TpeTecKuil cya u T.4.).

OTcyTCcTBHE TPEANOCHIIOK MpaBa Ha MPEAbIBICHNE UCKA BICUYET 3a COOOI OTKa3 B
NPUHATUN UCKOBOTO 3asBJICHUS WJIM MPEKpalleHNe MPOU3BOJICTBA 110 JIEy, €CIIH 3TO

YCTAaHABJINBACTCS ITOCJIC B036y)KI[eHI/IH Acjia CyZ10M.

2.2. Od0ecneyeHue UCKA
OObecnieueHNEe HWCKa - ATO OIpPEACIICHHBIC TPUHYIUTCIBHBIC MEPHI, HajaracMple

CYJIOM TIO TPOCKOE MCTIAa M 3aKJIIOYAIOIINECS B OTPAaHUYEHUU TIpaBa PacropsHKEHUs
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OTBETYMKOM MAaTEpUAJIbHBIM MpeaMeToM cropa. OHM NPUHUMAIOTCA Ha CIydai
3aTPYJHEHUN WM HEBO3MOXKHOCTU UCIOJHEHUS PEIICHUS Cy/la BBUY YHUUTOXKEHUS
aM00 MHOTO HMCYE3HOBEHMs MpEeAMETa CIopa WM CYMM JICHEKHOTO BO3MEILCHUA.
3asBneHue 00 oOecreyeHHH HCKa paccMaTpUBAETCA CYIOM B TOT ke JCHb 0e3
00s13aTeIbHOTO W3BEIIeHUs JHIl, ydacTByromux B nene (cr. 136 I'TIK). Mepsl no
00eCIeueHnI0 UCKa MPUHUMAIOTCS 10 MPOCh0e 3aNHTEPECOBAHHOM CTOPOHBI TUOO 110
WHUIIMATUBE CaMOT0 Cylaa B JIIOOOM TOJIOKEHHWU Jiefla BIUIOTH JO BBIHECEHUS
pemenusi. Cratbst 134 I'TIK npenycmaTpuBaeT B KadyecTBE Mep MO OOECIEUEHUIO
ucka: 1) HajoKeHHe apecTa Ha UMYIIECTBO WJIM JICHEKHbBIE CPEJICTBA JOJKHUKA; 2)
3alpenieHue OTBETYMKY COBEpIIATh OIpPEACNICHHbIE JEUCTBHS; 3) 3alpelieHue
JPYTUM JIMIaM NIEpeAaBaTh UMYIIECTBO OTBETYMKY WIIM BBIIIOJIHATH 10 OTHOLIEHUIO K
HEMY MHbIE 0053aTeNbCTBA; 4) MPUOCTAHOBIEHUE PEAM3alMU UMYILECTBA B CIy4yae
NpeabsiBICHUs] UCKa 00 OCBOOOXKIEHHMU €ro OT apecTta; S5) MNPUOCTAHOBIICHUE
B3bICKAHUSI 110 HCIOJIHUTEIBHOMY JOKYMEHTY, OCHapUBacMOMY JOJKHUKOM.
B03MOXHBI HCNONB30BAaHUE HECKOJBKUX M3 IMEPEYUCICHHBIX MEpP OJHOBPEMEHHO
a100 3aMeHa OJTHOro BuAa obecrneueHus ApyruM. [locneanuii Borpoc pa3peraercs B
CyJeOHOM 3acelaHuu C 00s3aTeNbHbIM HM3BEIICHUEM JIMI, yYacTBYIOIIUX B JEIIE.
[TockonbKy Mepbl IO 00ECTIEUEHUIO UCKA MOTYT NMPUYUHUTH CYIIECTBEHHbIEC YOBITKA
OTBETYMKY, TOIrJa KaK I[EepCHeKTHBa Jeja €le HE SCHAa W HE W3BECTHO,
JNEHUCTBUTENBHO JIM1 OOOCHOBaHHBI TPEOOBaHUS MCTLA, CYA MOXET MOTPedOBaTh OT
UCTIIa, IPOCAIIEr0 0 Mepax Mo 00eCNeUYeHUI0 UCKa, 00ecrieueHusl BO3MEIICHUS IpU-
ynHeHHbIX UM yObITKOB (cT. 140 I'TIK). Bece onpenenenus no BonpocaMm odecrneueHus
MCKa MOTYT OBbITh 00XaloOBaHbl, OJHAKO MOJa4ya YaCTHOM >Kajo0bl MM MPOTECTa HE
MIPUOCTAHABIIMBAET HCIOJHEHUSI 3TOro omnpeaencHus. VCkiodueHusiMH SBISIIOTCA
onpeesieHns: 00 OTMEHE 00eCIieueHUs CKa WU O 3aMEHE OJTHOTO BHJIa 00ECIICUeHUS
JIPYTUM, KOTOpbIE C TOJlayell YacTHOW »KajaoObl MPHUOCTaHABIUBAIOTCS. OTBETUHK
MOCJI€ BCTYIUICHHS] B 3aKOHHYIO CHJIY PEIICHHS CyJa, KOTOPbIM B MCKE OTKa3aHo,
BIIpaBe TPEOOBATh OT MCTIIA BO3MEIICHUS YOBITKOB, MPUUYMHEHHBIX €My MEpaMu IO

00ecCIeueHunI0 UCKa, €CIIM OHU OBUTH MPUHATHI 0 1pockOe uctna (4. 2 ct. 140 I'TIK).
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2.3.3a1MTa MHTEPECOB OTBETYUKA

B cootBeTCcTBUM C IMPUHOUIIOM ITPOLCCCYAIBHOI'O PpAaBHOIIPABUA CTOPOH OTBCTUUK
MMpCa0CTAaBJICH 3aKOHOM JJIA 3allIMTHI IIpaB OT IIPCAbABICHHBIX HCKOBBIX TpC6OBaHHﬁ.

CpCI[CTBaMI/I I 3aIUTBI CIIYKAT BO3PAKCHHUA ITPOTHUB UCKA U BCTpC‘IHBIP'I HCK.

2.3.1. Bo3paxxeHnusi NpOTHB MCKA

Bo3paskeHnsi NIpoTHB HMCKa - 3TO JOBOJAbl OTBETUYMKA, OMPOBEPrarolIUe HUCK C
MaTepHaIbHO-ITPABOBOM WM MPOLECCYaTbHON CTOPOHBL. COOTBETCTBEHHO BBIIEISAIOT
MaTepHalIbHO-TIPABOBBIE U MPOLIECCYaTbHbIE BO3PAXKEHUS IPOTUB UCKA.

IIpoueccyanpHble BO3pa)KEHUsI IMPOTHUB HCKa YKa3blBalOT Ha MNPOLECCyallbHbIC
HapyILIEHUs1 NpPU NPEAbSIBICHUU HCKA, KOTOPbIE MOTYT MPUBECTU K MPUOCTAHOBKE
WIM TPEKpalleHuo mnpouecca. Kak mnpaBuio, OHM YKa3blBalOT Ha OTCYTCTBHUE
IPEINOCHUIOK MM HECOOIIOCHUE YCIOBUI OCYLIECTBICHUS NIpaBa Ha UCK. TaKoBBI,
HaIpuMep, 3asBJICHUE OTBETYMKA O HEMOJBEIOMCTBEHHOCTHU Jie]a Cyly, O HaJIU4uu
JIOTOBOPA O IMEpeNadu JAejla B TPETEUCKUH CyJ, O COCTOSIBIIEMCS PELIEHUU CyAa IO
TOMY JIEINy.

BoiaBuras mporeccyanbHble BO3paKEHMsI, OTBETUMK JOOMBAETCA MNpPEKpaIleHUs
OPOM3BOJACTBA IO JI€lTy, OCTaBJE€HUS 3asBJICHUs 0€3 pacCMOTpPEHHs WU
IIPUOCTAHOBJIEHUS IPOU3BOACTBA IO JENY.

MatepuraabHO-IIPaBOBbIE BO3PAXKEHUS - 3TO OMPOBEPKEHUE MCKOBBIX TPEOOBAHUMN
1o cymectBy. OTBETYMK B JAHHOM CIIy4ae MOXET YKa3bIBaTh HA HEOOOCHOBAHHOCTh
UCKa, OTpUIas WM onpoBepras (akThl, MOJOKEHHbIE B OCHOBAHUE €r0, MOKA3bIBas
JIO)KHOCTh TIPEJICTABIECHHBIX J0Ka3aTeJbCcTB. OTBETYMK MOXKET ONpPOBEprarb H
IPaBOBOE OOOCHOBAHUE MCKA, YKa3bIBasi HA HENPABUJIBHOCTh CChUIOK MCTIIA HA 3aKOH,
ToJIKOBaHuE ero. Hampumep, ecim wucren yKa3blBaeT, YTO B KYIUIEHHOM BellU
UMEIOTCSl CKpPBITBIE HEIOCTaTKH, TO OTBETYHK MOYKET BO3pa3WuTh, 4YTO akT, HX
MOATBEPKIAIOIIMN, COCTABJIEH HEMPAaBWIIbHO, MO0 4YTO OHU ObUIM SIBHBI YK€ MPHU
MOKYTIKE BEIIM M OH Ha HUX YKa3bIBajJ HCTLY. Bo3pakeHUs: OTBETUYMKA MOTYT TaKKe
COCTOSITb M3 JIOBOJIOB, ONPOBEPrarolIUX HUCK, MOJITBEPKACHHBIX OIpPEACIEHHBIMU

opuaudeckumu (pakrtamu. Hanpumep, mpoTUB MCKa O BO3MEIICHUH BpE/la OTBETUUK
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MOJKET JOKAa3bIBaTh, YTO BPEI B JCUCTBUTEIBLHOCTH BO3HUK II0 BUHE CAMOI0O HCTLA;
BO3paxkasi TPOTHUB HMCKa 00 yIulaTe IEHEXHOW CYMMBI, OTBETYMK YKa3bIBacT Ha

YIJ1aTy UM ATOM CYMMEI, 0o Ha 3aJaBHCHHOCTDB TpC6OBaHI/ISI.

2.3.2.BcTpeyHblii HCK.

OTBeTYMK HHOTJA MOXET HMETh M CaMOCTOSTEIbHOE TpeOOBaHWE K HCTILY,
KOTOpPOE IO COACP>KAHUIO MOKHO MPOTHUBOMOCTABUTH TpeOOBaHMIO OTBeTYMKA. OHO
MOKET OBITh 3asIBJIEHO B IPOLIECCE B BUAE BCTPEUHOI'O MCKA. BCTpeUHbIN HUCK - 3TO
CaMOCTOATENbHOE TPeOOBAaHME OTBETUMKA K UCTILY, 3asBJIEHHOE B TOM K€ MPOLECCE
JUIs COBMECTHOT'O PACCMOTPEHUS € IIEPBOHAYAIIBHBIM HCKOM.

BceTpeuHnblid HCK - 3TO CaMOCTOSITENIbHBIM MCK OTBETYMKA K MCTILY, HO OH JIOJIKEH
OBITh ONpeeNIEHHBIM 00pa30M CBsI3aH C MEPBOHAYAIBHBIM UCKOM K OTBETUYMKY. WX
COBMECTHOE PaCCMOTPEHHE B OHOM IIPOLECCE 11eTIeCO00pa3HO, KOO0 MO3BOJSET OoJee
MOJIHO MCCIIEJOBAaTh MMEIOLIMECS MEXIYy CTOPOHAMH OTHOILIEHHS, BBIHECTH Ooiiee
IIpaBWiIbHOE pEILIEHHE U Pa3PEIIUTh B OJHOM IPOLIECCE JIBAa MCKA, OCYIICCTBUTH
npaBocyaue 0ojiee ObICTPO, C MEHBLIEH 3aTPATOM CHUJT YYACTHUKOB MPOIIECCa.

[IpeabsiBieHNE BCTPEUYHOTO HCKa SABJISETCS OOJiee aKTUBHOM MPOIECCyaTbHOU
NEATENIbHOCTBIO UCTIA 110 CPAaBHEHMIO C BO3paxkeHusaMmu. Hampumep, Halimonmarenb
MPEABABIIET UCK O BBICEJIEHUU TPAXKIAHUHA U3 JKAJIOTO MOMEIICHUS, HAaHUMATENb
KOTOPOI'0 yMEP, 110 TOMY OCHOBAHHUIO, YTO OTBETUHK SBJIAETCS BPEMEHHBIM JKWIIBLIOM,
a OTBETYMK B BO3PAXKEHUE HA HCK YTBEPHKAAET, YTO OH ObLI BCEJIEH B KHUIOE
ITIOMEIIEHUE HAaHUMATENS B KAYECTBE WIEHA CEMBU YK€ IMOCTOSHHOIO MPOKUBAHUS U
npuoOpes mpaBo Ha 3TO MoMelleHue. B 3Toil cuTyalun OTBETYMK, €CIIM OH MOMKET
coOpaTh U MPEJCTAaBUTh B CyJ COOTBETCTBYIOIIME J0KA3aTEIbCTBA B YKA3aHHBIN
CYIOM CpOK, 4YTO TpeOyeT OT Hero OOJbIIONW aKTUBHOCTH, BIIpaBE NPEIbSIBUTH
BCTPEUYHBIN MCK O IPU3HAHUH IIPaBa Ha )KUJIOE ITIOMEILECHUE.

BcerpeuHblli MCK JONYCKAOT IMPU HAJIWYMAKA ONPENEICHHOW CBS3UM MEXAY HUM U
MEepBOHAYAJIbHBIM MCKOM, IPU3HAKK KOTOPOU omnpenenensl B 3akoHe (ct. 132 I'TIK).
Berpeunslii Mck npeabaBiIsieTcsl 0 OOIMIMM MpaBWiiaM MpeabsBieHus ucka (ct. 131

['TIK) u MoxeT OBbITH 3asiBI€H B JIOOOW CTaguM MPOIECCa JI0 BBIHECEHUS CYIOM
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pemienusi. OH JOKEH OBITh HaJUIeKallMM oO0pa3oM OQOPMIIEH M  OIUIa4eH
rOCy/IapCTBEHHOW MONLIUHON. ISl ero mpuHATHSA CyI0M HEOOXOIUMO COOIOICHUE
OOIIMX MPEAIOCHUIOK U YCIOBHUM OCYLIECTBICHHUS IIpaBa Ha MPEIbABICHUE HCKa.

Hapsiny ¢ 3TMM 3aKOHOM yCTAHOBJIEHBI YCJIOBUS AJIA MPUHATUS BCTPEYHOTO MCKA.
Bce onu MoryT ObITh CBEIeHBI B 00111el (popMe K HATMUYUIO SIBHOM CBSI3U BCTPEYHOTO
UCKa C [EpBOHAYAJIbHBIM, JENalollell 1LeJecooOpa3HbIM HUX  COBMECTHOE
paccMoTpeHune. B 4acTHOCTH, BCTPEYHBIN UCK IPUHUMAETCS CYOM:

€ciIi TpeOOBAaHUS OTBETYMKA OJHOPOIHBI TPEOOBAHUAM UCTIA U MPEABSIBICHBI UM
JUIsL 3a4eTa, MOCKOJBbKY CpPOK HMX HUCIHOJIHEHHS YK€ HAcTynmwil. Tak, eciau HCTel
npeabsaBil TpeOOBaHME 00 OIUIaT€ AapeHJHON IUIaThl, TO OTBETYMK NPEIbSIBHII
BCTPEUHBIN UCK 00 yrjaTe CyMMBbI Joira. B mnaHHOM ciydyae BO3MOXEH B3aMMO3a4eT
TUX ABYX JACHEKHBIX TPEOOBAHMI IMOJHOCTHIO WM B YaCTH B 3aBUCUMOCTH OT HX
COOTHOILICHHS];

€CJIM yJIOBJIETBOPEHHE BCTPEYHOI'O MCKA HCKIIIOYAET IMOJHOCTBIO WM B YacTH
YIOBJIETBOPEHUE  NEpBOHAYaIbHOro. IlockoibKy  OHHM  KacaloTcsi  OAHOIO
MaTepUaIbHOr0 OOBEKTa, TO OHU HECOBMECTUMBI, 1 MOKET OBbITh YJOBJIETBOPEHO
aub0 oHO TpeboBaHue, MO0 Apyroe. Hampumep, UCK O B3bICKAHUM AJIMMEHTOB Ha
peOeHKa - BCTpEeUHbIl UCK 00 OcrapuBaHUN CBOETO OTLIOBCTBA; UCK O BBICEJICHUM U3
3aHMMAaeMOU KOMHATHI - BCTPEYHBIN UCK O MPU3HAHUU IIpaBa Ha 3Ty KOMHATYy;

3aKOH JOIYCKAeT W WHbIE CIydyad B3aUMHOW CBS3M MEXAY MEPBOHAYAIBHBIM U
BCTPEUHBIM HCKaMH, KOTJa KX COBMECTHOE pacCMOTpPEHHE MPUBOAUT K Oosee
OBICTPOMY W MPABUIBHOMY pa3pellieHuio cropa. Tak, lejecoo0pa3Ho ObIBaeT
pacCcMOTpPETh BCTPEUHBIH HCK O paszjieJie COBMECTHOM COOCTBEHHOCTH CYIPYTOB,
IpeIbsBICHHBIN MPOTUB HCKa O PACTOPKEHUH Opaka.

CBsi3b TNEpBOHAYAIBHOTO M BCTPEYHOTO MCKOB HE HCKIIOYAET HX CaMo-
CTOATEIBHOrO xapakrepa. [loaToMy, XOTs OOBIYHO OTKa3 B MEPBOHAYAIBLHOM HCKE
BJICYET, KaK IPABUJIO, YAOBIETBOPEHUE BCTPEYHOI'O HCKA, BO3MOXKHO, YTO BO
BCTPEYHOM HCKE OyJeT OTKa3aHO IO CaMOCTOSITEIbHBIM OCHOBaHUSM. Tak, B
NEpPBOHAYAILHOM HCKE CYyJl OTKa3aj, MOCKOJbKY OH He OOOCHOBaH, a BO BCTPEUHOM
BBH/Iy IIPOITYCKa CPOKA UCKOBOM JaBHOCTH.

[lo kaxxaoMy M3 HCKOB, MEPBOHAYAIBHOMY M BCTPEYHOMY, Cya 0O0s3aH [aTh
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YETKUH OTBET B CYIACOHOM pEIIEHHH, YTO MPHUCYXKIACHO IO MEepBOHAYAIBHOMY U

BCTPEYHOMY UCKY, C HaJUJIEkKaEH MOTUBUPOBKOM.

2.4. U3MmeHeHue HCKAa, 0TKa3 0T UCKa, IPU3HAHUE NCKAa U MHPOBO€

corJialmecHue

B 4uncie nmponeccyanbHBIX IIpaB CTOPOH BAKHOE MECTO 3aHMMAIOT IIPABO MCTLA
WU3MEHUTh UCK, OTKA3aTbCsl OT HETO, IPAaBO OTBETYMKA IPU3HATH UCK U MPABO CTOPOH
3aKJII0YUTh MUPOBOE COTrJIAIIEHHE. DTU MPaBa HOCIT PaCHOPSIUTENbHBIA XapaKkTep U
BIIMAIOT HA TMHAMUKY CYJONPOU3BOJICTBA U €r0 CYIIECTBOBAHUE.

HN3menenue ncka uMeeT MECTO IIPYU U3MEHEHUU OCHOBAHUS WIH IIPEIMETa UCKA, a
TaK)K€ YBEJIMUYEHUS TMO0 YMEHbILIEHUs pa3Mepa UCKOBBIX TpeOoBanuii. B ct. 39 I'TIK
IIPEAYCMOTPEHAa  BO3MOXKHOCTb  TOJIBKO ~ TaKOM  aJbTEPHATUBBI, IIOCKOJIbBKY
OJTHOBPEMEHHOE HM3MEHEHHE OCHOBaHHUS M INpeaMeTa HCKa MpPECTaBiIsIeT COOOH
3aMEHY NPEABSIBICHHOIO MCKa COBEPLICHHO WMHBIM HMCKOM, TaK KaK B 3TOM CIlydae
UCTEIl OTKa3bIBAECTCS OT IPEABSABICHHOIO MCKA M B PAaMKax BO3HMKILIEIO CYIO0-
IIPOM3BOJICTBA 3ASIBJISIET HOBBIN HCK.

OpHako Takasi 3aM€Ha CEepbe3HO OCIOKHUT padOTy Cyna, MOCKOJIbKY HOBBIM HCK
HE TPOIIE CTaJHI0 MOATOTOBKH Jeja K CyJIeOHOMYy pa3OupaTesbCTBY, B KOTOPOM
Cylbsi JOJDKEH OIpENEIuTh Kpyr JIMI, YYacTBYKOUIMX B J€Jie, OIPEAEIINUTDH
HE0OXOMMbIE JOKA3aTeIbCTBA U COBEPIIUTD APYTUE MPOLECCyaabHbIEe AEHCTBHUSL.

B I'TIK HeT HOpMBI, IpeayCMaTPUBAOLIEN MOCIEACTBUS TaKOW 3aMEHBI, OJHAKO
CJIeAyeT MPUNTH K BBIBOJLY O TOM, UYTO IIPH OJJHOBPEMEHHOM W3MEHEHUU OCHOBAHUS U
IIpeaMeTa UCKa CYJl TOJKEH IIPEKPATUTh ITPOU3BOICTBO 110 JENy BBUY OTKa3a UCTLA
OT UCKa U Pa3bsICHUTH UCTILY, YTO HOBOE UCKOBOE TPEOOBAHUE OH MOXKET MPEIbSIBUTH
B CaMOCTOSITEJIbHOM IpOM3BOACTBE. [IpaBOBbIM OCHOBaHMEM Uil TaKOTO PELICHUS
Bompoca sBisercs cT. 220 I'TIK.

N3menenne ucka B npegycmotpeHnbix cr. 39 I'TIK npenenax co3gaer g UCTUa
OJaronpusITHBIE YCIOBUS IO 3alllMTE CBOMX 3aKOHHBIX MHTepecoB. Hampumep, ucren
MOXET H3MEHUTh COCTaB OOCTOATENbCTB, HAa KOTOPBIX OCHOBAaHO €ro HCKOBOE

TpeboBaHre (cociarbcsi Ha JPyrue  OOCTOATENbCTBA, JIOTIOJHUTH  HOBBIC
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00CTOATENHCTBA HJIM UCKIIOYUTHh HEKOTOPBIEC U3 YKAa3aHHBIX B ICKOBOM 3asIBJICHUH).

[Tono6Hast BO3MOKHOCTh OCOOEHHO Ba)kKHA B TE€X CIy4asiX, KOTJa UCTEI] JOIMYyCTHII
OLIMOKY TIPH OIpEIeNIEHUH COCTaBa 00CTOSTENBCTB, 00pPa3yIOLIUX OCHOBAHUE UCKA.

Kpome TOro, mpaBo ucTHa M3MEHHTH MPEAMET HCKA IOCIE €ro MNPEAbSIBICHUS
TaK)K€ MPAKTUYECKH YAOOHO /Jii HEro, B YacTHOCTH TOTrJa, KOTJa M3 OJHOTrO
OCHOBAHMSI BBITEKAET HECKOJIBKO TPEOOBaHUI U 3aKOH MPEIOCTABISIET BO3MOKHOCTh
OJIHO TPeOOBAHHUE 3aMEHUTH APYTHM.,

OpnHako mpaBo U3MEHATh UCK MPUHAJICKUT TOJIBKO UCTILYy. B coOoTBETCTBHM CO CT.
196 I'TIK cyn pa3pemniaet aeno B npejenax 3asBICHHBIX UCTIIOM TpeboBaHui. Brixos
32 3TU MpPEAEIIbl IOMYyCKAETCs B BUJIE MCKIIOYEHUS U B CIy4asix, MPeIyCMOTPEHHBIX
(denepanbHBIM 3aKOHOM.

OTka3 oT HMcKa TNpecTaBisieT COOOM AaKT paclopsLDKEHHsS MPOLECCyalbHBIM
IPaBOM, TO €CTh NPABOM Ha CyJeOHYIO 3amuTy. OH MOXET ObITh BbI3BaH pa3HbIMU
MOTHBaMH (TIPOIIEHUEM JI0JITA, HCIOJHEHUEM OTBETYMKOM OOS3aHHOCTH IEpes
UCTLOM, OECIepCHeKTUBHOCThIO MCKa M TMpOY.), OJHAKO B COOTBETCTBUH C
JNEHUCTBYIOIIMM 3aKOHOJATEIBCTBOM 3TO IIPOLIECCYATBHOE JEMCTBUE MCTLA SIBIISIETCS
0€3yCI0BHBIM OCHOBAHHMEM JJIsl TPEKPAILEHUsI CYJIOM IMPOU3BOACTBA 1o Jieny (cT. 220
['TIK).

W3 storo cienyer, 4To, HE paccMarpuBas JIEJ0 IO CYIIECTBY, CyA NPHU OTKA3e
MCTLA OT UCKA OKAaHYMBAET JIeJI0 0€3 BRIHECEHUSI CYJ€OHOTO pElIeHUs!.

OTka3 mpokypopa OT MCKa HeoOs3aTesleH JUIs Cyla, TaKk KaK MHOE 03HAdajio Obl
HapylIEeHUE MPUHIUIIA HE3aBUCUMOCTH CyJIel U MOAYUHEHHE UX TOJIBKO 3aKoHy. [Ipu
OTKa3e NpPOKypopa OT MCKa JIMIO, B YbHMX HMHTEpPECax HCK 3asBJECH, HE JIMILIAETCS
mpaBa TpeOOBaTh pacCMOTpPEHHUs criopa 1o cymectBy (cT. 45 T'TIK).

CyObeKThl, MPEABSBISIIONME OT CBOEr0 MMEHM HMCK B HMHTEpecax JPYrux Jull,
Tak’K€ MOTYT OTKa3aTbCcsl OT Hcka. OpHako MOMOOHBIM OTKa3 OT HCKa TaKuX
CYOBEKTOB MpPEJCTaBIsIET COOOW JeHCTBHE TMPOILECCyaIbHOIO XapakTepa U He
SBJIIETCSI AKTOM PACIOPSDKEHMS 3allMIAEMbIM MaTe€pUaIbHBIM IPABOM, TO3TOMY

UCTEI] TaK)Ke BIIpaBe TpeOOBaTh pas3penieHus aena mno cymectBy (cT. 46 I'TIK).

! Hanpumep, ct. 475 TK
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IIpu3nanme ucka. B rpaxxanckoM mpoiiecce He TOIbKO UCTEI] MOXKET OTKa3aThCs
OT MCKa, HO U OTBETYMK MOXKET MPU3HATHh MCK, MOCKOJBKY 00a pacropsauTeIbHbIX
aKTa SBJISIOTCS  KOHKPETHBIM  TMPOSIBICHHUEM  JICUCTBUSL B  TIPaKIAHCKOM
CYJIONIPOU3BOJICTBE MIPUHIIUIA TUCTIO3UTUBHOCTH.

[To cBoelt nmpaBOBOM MPUPOIE MPU3HAHUE UCKA — HTO MPOIECCyalbHOE IEHCTBUE,
aHAJIOTMYHOE OTKa3zy MCTHa OT ucka. OIHAKO €ClIu OTKa3 MCTIa OT MCKa SIBISETCS
OCHOBAHHUEM JJIsl TIPEKPaIlCHUs] TPOU3BOJICTBA IO JENy, TO MPU3HAHUE OTBETYUKOM
MCKa HAIMpaBIICHO Ha PACIOpSHKEHUE MPEIMETOM HCKa (CIOPHBIM MaTepUalbHBIM
MIPaBOOTHOIIICHUEM M MaTePUATbHO-TIPABOBBIM TPEOOBAHKEM).

[Ipu3HaHue uCKa, TPUHSATOE CYAOM, BIE€YET BBIHECEHUE IOJOXHUTEIBHOTO IS
UCTIA PEIIeHUs, TO €CTh pelieHuss 00 yJIOBJIETBOpeHUH HcKa. Bmecte ¢ Tem cyn
MOXET HE MPUHATH NMPU3HAHNUE OTBETYMKOM HCKA, €CJTU OHO MPOTHUBOPEUYUT 3aKOHY U
HapyIaeT mpasa 1 3akoHHbIe HHTepechl Apyrux aull (4. 2 CT. 39 I'TIK).

B ciiydae HenpusaTus CyJ0M NpU3HAHUS UCKA CYJ] BBIHOCUT 00 3TOM OMpe/eiIeHIE
Y IPOJIOJIKAET pacCMaTpUBATh JIEJIO MO CYIIECTRY.

[IpuHsgTHE CyAOM TIpU3HAHUS HCKAa OTBETYMKOM JAeT CyAy M[paBoO B
MOTHBHUPOBOYHOI YaCcTHU PEIICHUS YKa3aTh JIMIIL Ha MPU3HAHUE UCKA U MPUHATHE
ero cyaom (4. 4 ct. 198 T'TIK).

MupoBoe coryamnieHue TPEACTABISICT CO00W T0OPOBOJILHOE BOJICU3BSBICHUE
CTOPOH, HaINpaBJICHHOE Ha JIOCTHXKEHHE OIPEJEICHHOCTH B OTHOILICHHUSIX MEXIY
HAMHM B LEMAX OKOHYAHUsSl IIpoliecca IyTEM CaMOYpPEryJHUpPOBaHHS IPABOBOTO
KOH(JIUKTA.

CrnenoBaTenbHO, MHUPOBOE COTIJIALIEHUE TNIPEACTaBIAECT COO0W JO0OpPOBOJIBHOE
YpETryJIupOBaHWE CTOPOHAMHU BO3HHUKILIETO MEXAY HHUMH IpPaBOBOro cropa. B
OOJIBIIMHCTBE CIy4aeB COACPKAHUEM MHPOBOTO COTJIAIIECHUS SIBJISIOTCS B3aUMHBIC
YCTYHKH, Ha KOTOPBIE UYT CTOPOHBI B LEJSAX MPEKPALIEHUS] BOZHUKIIETO CIIOPa.

MupoBoe coraiieHne — 3TO JOTOBOP 00 YCIOBUSX OKOHYAHUS MPOU3BOJICTBA 110
JieTy, IpUYeM UMEIOIINUN Tpak IaHCKO-TIPABOBOM XapakTep.

B rpaxmanckoM mporiecce pa3nuyalroT BHeCyAeOHOe W cyaeOHOe MHpPOBOE
COrJalleHue.

BHecyneOHBIM SBJISIETCS MHPOBOE COTJIANIIEHWE, 3aKIIOUEHHOE BHE Cyna W 0e3



31
oOparienus B Cy/I.

[loaToMy B ciydae BO3HMKHOBEHHS CYIONPOM3BOJCTBA IO JAEIY O pa3pelICHUU
PaBOBOTO CIIOpa MEXAYy JHUIAMH, 3aKJIIOYMBIIMMHU BHECyJeOHOE MHPOBOE
COTJIallIeHHe, U CCBUIKUA B Tpollecce CyAeOHOTO pa3dupaTesnbcTBa TOM WIIM JIPYTon
CTOPOHBI Ha 3TO COTJAIIEHUE CYJl JIOJDKEH paccMaTpuBaTh JaHHOE BHeCyAeOHOe
MHPOBOE COTJIALIEHUE JIMIIIb KaK OJIHO U3 00CTOATENLCTB Jiena.

Cyned6Hoe MUPOBOe cOrJIallleHHe MPEICTaBIseT co00il JOrOBOp, 3aKIIOYCHHBIN
CTOpOHaAaMH B TIpoliecce pa3doupaTenbCcTBa Jefa, 00 YCIOBHSIX OKOHYaHHUSA
CYZOTIPOM3BO/ICTBA O€3 BRIHECEHUS CY/IEOHOTO PEIICHUSI.

CynebHoe MUPOBOE COIIAIIEHUE TOAYMHAETCA OOLIUM MpPaBUIIaM T'PaXKIaHCKOTO
npaBa O JOTOBOpax M YTBEPKIACTCA CYIOM. YTBEPXKIACHHOE CYJIOM MHPOBOE
COIJIAIICHHE CIIY>)KUT OCHOBAHHMEM JJI BBIHECEHMS ONPEIEICHUS O MPEKpallleHUU
npousBojactBa no neny (ct. 220 T'TIK). [TosTomy BcTymuBiiiee B 3aKOHHYIO CHITY
onpenesieHue cyna 00 YTBEP)KIEHUM MHUPOBOIO COMVIALIEHHWs W MpEeKpalleHuu
MPOU3BOJICTBA IO JIETY UCKIIOYAET BO3MOXKHOCTh MPENBABICHHS TOXKJIECTBEHHOIO
VICKA U pa3pelIeHUs €ro CyJI0M.

BwmecTe ¢ Tem cyz BIipaBe OTKa3aTh B YTBEPKACHUM MUPOBOTO COTJIALIEHUS, €CIIN
OHO MIPOTHUBO3aKOHHO WUJIM HapymIaeT mpasa apyrux jmil (4. 2 ct. 39 T'TIK).

Onpenenenue cyaa O MpEeKpalieHUH IPOU3BOJCTBA MO €Iy BBUAY 3aKIIOUYEHUS
MHPOBOT'O COTJIALIEHUSI MOKET ObITh 00KAJIOBAHO JIMLIAMH, YYACTBYIOLIMMHU B JIEJIE,
a IPOKYPOPOM BHECEHO MPEJCTABICHUE B BBIIECTOSAIMUMN CY/I.

YTBEpKACHHOE CyIOM MHPOBOE COIJIALIEHUE HMMEET TaKyl K€ CHIly, Kak
Cylle0HO€ pEelIeHUE, U B CIy4ae HEUCIOJHEHHUS €r0 OJHON M3 CTOPOH MOKET OBITh
MPUHYAUTEIBHO UCIIOJIHEHO HA OCHOBAHUU UCIIOIHUTEIBHOTO JIUCTA.

CyObekTaMyd MHUPOBOTO COTJIALIEHUS B TPAXAAHCKOM MPOIECCE MOTYT OBITh
TOJILKO CTOPOHBI M TPEThH JIMIIA, 3asBISIIOIINE CAMOCTOATEIbHOE TpeOOoBaHUE Ha
npeaMet cropa. [Ipokypop He BlpaBe 3aK/IFO4aTh MUPOBOE COTJIALIEHHUE IO JIETY.
MupoBoe coriaiieHue, COCTaBICHHOE CTOPOHAMU, MOXKET ObITh 0()OPMIIEHO B BHJIE
CaMOCTOSITENIFHOTO JTOKYMEHTa, KOTOpOe MpUOoOIIaeTcst K Jeiy, JU00 3aHOCUTCS B
MPOTOKOJ CYAEOHOTr0 3aceaHus U MOMUCHIBAETCS €r0 COCTABUTEIISIMU.

HpI/I 9TOM CyIbA HOOJDKCH pPasbACHHUTL CTOPOHAM IIOCJICACTBUA 3aKITOYCHUA



MupoBoro cornamenud (4. 2 ct. 173 I'TIK).
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SAKJIIOYEHUE

OTBeTUMK BOpPABE A0 MPUHATHUS CYAOM PELICHUS NIPEABSIBUTH K UCTIY BCTPEUHBIN
UCK JJII COBMECTHOIO PAaCCMOTPEHHs C IMEpBOHAYAIbHBIM HCKOM. IIpenbsBieHue
BCTPEYHOI'0 MCKA OCYIIECTBIISIETCS IO OOIIKUM MpaBUiiaM MPEIbIBICHUS UCKA.

Berpeunslif UCK MOKET OBITh MPHUHAT CYJIOM JIHIIb C COOJIIOJACHUEM OOIIUX
npaBui MPEAbSIBICHUS HCKA, 32 €IMHCTBEHHBIM HCKIIOUEHHEM — 3asBUTENIb HE
00513aH COOII0ATh NpaBKIIa o noacyaHoctH (4. 2 cr. 31 I'TIK P®)?,

B cootBerctBum ¢ tpedoBanusimu ct. 131, 137, 147, 148 T'TIK PO cyn nomken
npolueccyanbHo OQOPMIIATh TNPHHSITHE BCTPEYHBIX HCKOBBIX 3asBJICHUH H
IIPOBOIUTH 110 HUM MOATOTOBKY JIea K CyJe0HOMY pa3bMpaTeabCcTBy?,

Cynps npyuHUMAaET BCTPEUHbIN UCK B ciaydae, eciu (c1. 138 I'TIK):

BCTPEYHOE TpeOOBAaHUE HAMPABJICHO K 3a4E€Ty IEPBOHAYAIBHOTO TPEOOBAHUS;

YIOBIETBOPEHUE BCTPEYHOIO MCKA MCKIIOYAET IIOJHOCTBIO WJIM B YacTH
YIOBJIETBOPEHUE NIEPBOHAYATILHOTO UCKA;

MEXKy BCTPEUHBIM M MEPBOHAYAIBHBIM MCKaMH MMEETCS B3aUMHAas CBSI3b U MX
COBMECTHOE pAaCCMOTPEHHE TMpUBEAET K Oojee OBICTpOMY U MNPABUIBHOMY
PacCMOTPEHUIO CIIOPOB.

Ha TUMHYHbIC ciyvau noAauu BCTPEYHBIX HCKOB oOparaer
BHUMaHue BepxoBuelii Cyn P®. Tak, mo ero MHEHUI0, OJHOBPEMEHHO C HCKOM O

pacTopkeHuu Opaka CyJa BIpaBe pPacCMOTPETh W BCTPEUHBIM HMCK OTBETYMKA O
IPU3HAHUK OpaKa HENEHCTBUTEIBHBIM®,

Ponb cyma 1m0  OTHOWIEHHWIO K  TOPHUHATHIO  BCTPEUYHOIO  MCKa
akThBHa, a He mnaccuBHa. Cyape cleayeT pa3bsiCHATb OTBETYUKY  €ro
NpaBO MPEIbSABICHUS BCTPEYHOTO TPeOOBAaHUS MO OOIIMM MpPaBHJIAM MPEIbSBICHUS
UCKa JUIsl COBMECTHOIO PACCMOTPEHUsI C [E€PBOHAYAJIBHBIM U NPEIJIOKUTH

NpcaACTaBUTb JOKA3aTCIILCTBA B 000CHOBAHHME CBOUX B03pa)KeHI/II>'I.

1 O npumenennu Hopm I'TIK PCOCP mpu paccMOTpeHHHM el B cyle NepBoii uHCTaHmuu: IloctaHoBieHue Ilnenyma
Bepxosraoro Cyna PCOCP ot 14 anpenst 1988 1. Ne 3 // Coopruxk. C. 585.

2 0630p cyne6Hoit npaxtuku Bepxosroro Cyna P® 3a nepssiii kBaptan 1998 rona // BBC P®. 1998. Ne 9. c. 24.

30 mpEMEHeHWM CynaMH 3aKOHOJATENhCTBA TIPH PACCMOTPEHHH JET O pPacTopeHun Opaka: Ilocradosnenwe Ilnemyma
BepxoBHoro Cyna P® ot 5 Hos16pst 1998 1. Ne 15 // Poccwmiickas rasera. 1998. 18 Hos0.
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Onpenenenue o0 OTKa3e B MPUHSITUU BCTPEYHOTO MCKA MO MOTUBY OTCYTCTBHS
yciioBuid, mpexycMotrpeHHbix cratbeit 138 I'TIK, He momiexxutr 00KaJOBaHHUIO,

MOCKOJIBKY HE MPEMSATCTBYET MPEAbIBICHUIO camocTosATeapHOro ucka (ct. 371 I'TIK

PD).

! O noAroTOBKE rpaXKIAHCKUX MEN K CyaeOHOMY pasdupatenbcTsy: [loctanosnenue [Inenyma Bepxosroro Cyna PCOCP ot 14 anpenst 1988 T.
Ne 2 //C6opuuk. C. 591.
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